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A HE history of Spain during the middle ages chap. 
ought to commence with the dynasty of the Visi- . 

goths ; a nation among the first that assaulted and spain. 
overthrew the Roman Empire, and whose establish- |^|2^JgJf^ 
ment preceded by nearly half a century the inva- s*^""- 

VOL. li. B 



2 STATE OF EUROPE 

CHAP, sion of Clovis. Vanquished by that conqueror in 

^ ' , the battle of Poitiers, the Gothic monarchs lost 

SPAIN, their extensive dominions in Gaul, and transfer- 
red their residence from Toulouse to Toledo. But 
I hold the annals of barbarians so unworthy of 
remembrance, that I will not detain the reader by 
naming one sovereign of that obscure race. The 
Merovingian kings of France were perhaps as 
deeply stained by atrocious crimes, but their his- 
tory, slightly as I have noticed it, is the necessary 
foundation of that of Charlemagne, and illustrates 
the feudal system and constitutional antiquities 
of France. If those of Castile had been equally 
interesting to the historical student, I should have 
taken the same pains to trace their original in the 
Gothic monarchy. For that is at least as much 
the primary source of the old Castilian constitu- 
tion, as the Anglo-Saxon polity of our own. It 
may however suffice to mention, that it differed in 
several respects from that of the Franks during 
the same period. The crown was less hereditary, 
or at least the regular succession was more fre- 
quently disturbed. The prelates had a still more 
commanding influence in temporal government. 
The distinction of Romans and barbarians was less 
marked, the laws more uniform, and approach- 
ing nearly to the imperial code. The power of 
tiie sovereign was perhaps more limited by an 
aristocratical council than in France, but it never 
yielded to the dangerous influence of mayors of 
the palace. Civil wars and disputed successions 
were very frequent, but the integrity of the king, 
dom was not violated by the custom of partition. 
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Spain, after remaining for nearly three centuries 
in the possession of the Visigoths, fell under the 
yoke of the Saracens in 712. The fervid and irre- spain. 
sistible enthusiasm which distinguished the youth- f^Jg^^. 
ful period of Mohammedism, might sufficiently '***'^*- 
account for this conquest ; even if we could not as- 2 <2* ^' ^ * *' ' ^ 
sign additional causes, — the factions which divided 
the Goths, the resentment of disappointed pre- 
tenders to the throne, the provocations of Count 
Julian, and the temerity that risked the fate of 
an empire on the chances of a single battle. It 
is more surprizing, that a remnant of this ancient 
monarchy should not only have preserved its na- 
tional liberty and name in the northern mountains, 
but waged for some centuries a successful, and 
generally an offensive warfare against the con- 
querors, till the balance was completely turned 
in its favour, and the Moors were compelled to 
maintain almost as obstinate and protracted a 
contest for a small portion of the peninsula. But 
the Arabian monarchs of Cordova found in their 
success and imagined security a pretext for indo- 
lence ; even in the cultivation of science, and 
contemplation of the magnificent architecture of 
their mosques and palaces, they forgot their poor, 
but daring enemies in the Asturias ; while, accord- 
ing to the nature of despotism, the fruits of wis- 
dom or bravery in one generation were lost in 
the follies and effeminacy of the next. Their 
kingdom was dismembered by successful rebels, 
who formed the states of Toledo, Huesca, Sara- 
gosa, and others less eminent ; and these, in their 
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CHAP, own mutual contests, not only relaxed their natural 
. enmity towards the Christian princes, but sometimes 
SPAIN, sought their alliance.* 

Kingdom of The last attack, which seemed to endanger the 
reviving monarchy of Spain, was that of Almanzor, 
the illustrious vizir of Haccham II. towards the 
end of the tenth century, wherein the city of 
Leon, and even the shrine of ComposteUa, were 
burned to the ground. For some ages before this 
transient reflux, gradual encroachments had been 
made upon the Saracens ; and the kingdom, origin- 
ally styled of Oviedo, the seat of which was 
removed to Leon in 914, had extended its boun- 
dary to the Duero, and even to the mountainous 
chain of the Guadarrama. The province of old 
Castile, thus denominated, as is generally sup- 
posed, from the castles erected, while it remained 
a march or frontier against the Moors, was govern- 
ed by hereditary counts, elected originally by the 
provincial aristocracy, and virtually independent, 
it seems probable, of the kings of Leon, though 
commonly serving them in war, as brethren of the 
same £iith and nation.t 



* Cardonne,Hi8toirederAfrique sensiones patriae et querelantium 

et de TEspa^e. cause suo judicio sopirentur. 1. v. 

J' According to Roderic of To- c. 1. Several other passages in the 
o, one of the earliest Spanish same writer prove that the^counts 
historians, though not older than of Castile were nearly independent 
the beginning of the thirteenth of Leon, at least from the time of 
century, the nobles of Castile, in Ferdinand Gonsalvo about the mid- 
the reign of Froila, about the year die of the tenth century. Ex quo 
924, sibi et posteris providerunt, et iste suscepit suae patriae comita* 
duos milites non de potentioribus, tum^cessaverunt reges Asturiarum 
sed de prudentioribus elegerunt, insolescere in Casteliam, et a flu- 
quod et judiceB statuenmt, ut dis- mine Pisorica nihil ampUus vindi- 
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While the kings of Leon were thus occupied in chap. 
recovering the western provinces, another race of ^ 



Christian princes grew up silently under the spain. 
shadow of the Pyrenean mountains. Nothing '^f'J^^^'^ 
can be more obscure than the beginnings of those "dAragon. 
little states, which were formed in Navarre and 
the country of Soprarbe. They might perhaps 
be almost contemporaneous with the Moorish con- 
quests. On both sides of the Pyrenees dwelt an 
aboriginal people ; the last to undergo the yoke, 
and who had never acquired the language, of 
Rome. We know little of these intrepid moun- 
taineers in the dark period which elapsed under 
the Gothic and Frank dynasties, till we find them 
cutting off the rear-guard of Charlemagne in 
Roncesvalles, and maintaining at least their inde- 
pendence, though seldom, like the kings of Astu- 
rias, waging offensive war against the Saracens. 
The town of Jaca, situated among long narrow 
vallies that intersect the southern ridges of the 
Pyrenees, was the capital of a little free state, 
which afterwards expanded into the monarchy of 
Aragon.* A territory rather more extensive be- 

canint. 1. v. c. 2. Marina, in his enjoins the rising in arms on a sud- 

Ensavo Historico«Critico, is dis- den emergency, illustrates, with a 

posed to controvert this fact. sort of romantic wildnesSythe man- 

* The Fueros, or written laws ners of a pastoral, but warlike peo- 

of Jaca, wereperhaps more ancient ple,and reminds us of a well-known 

than any local customary in £u- passage in the Lady of the Lake, 

rope. Alfonso IIL confirms them De appellitis ita statuimus. Cum 

by name of the ancient usages of homines de villis, vel qui stant in 

Jaca. Thev prescribe the descent montanis cum suis ganatis [gregi- 

of lands and moveables, as well as bus], audierint appellitum ; omnes 

the election of municipal magis- capiant arma, et dimissis ganatis, 

trates. The following law, which et omnibus aUis suis feziendis [ne- 
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CHAP, longed to Navarre, the kings of which fixed their 
. seat at Pampelona. Biscay seems to have been 

SPAIN, divided between this kingdom and that of Leon. 

The connexion of Aragon or Soprarbe and Navarre 

was very intimate, and they were often united 

under a single chief. 

Kingdom of At thc beginning of the eleventh century, San- 

" * ** cho the Great, king of Navarre and Aragon, was 
enabled to render his second son Ferdinand, count, 
or, as he assumed the title, king of Castile. This 
effectually dismembered that province from the 
kingdom of Leon ; but their union soon became 
more complete than ever, though with a reversed 
supremacy. Bermudo III. king of Leon, fell in a 
battle with the new king of Castile, who had mar- 
ried his sister ; and Ferdinand, in her right, or in 
that of conquest, became master of the united 
monarchy. This cessation of hostilities between 
the Christian states, enabled them to direct a more 
unremitting energy against their ancient enemies, 
who were now sensibly weakened by the various 
causes of decline to which I have already alluded. 
During the eleventh century, the Spaniards were 
almost always superior in the field ; the towns, 

^otiis] sequantur appellitum. Et remoti prscesserint, pecet tres so^ 

si ill! qui fuerint ma^is remoti, in- lidos, auomodo nobis videbitur, 

veneiint in villa magis proxima ap- partiendos. Tamen in Jaca et 

pellito, [deest aliquid ?] omnes qui in aliis villis, sint aliqui nominati 

nondum fuerint egressi tunc villam et certi, quos elegerint consules, 

illam, quae tardius secuta est ap- qui remaneant ad villas custodien- 

pellitum, pecent [solvant] unam das et defendendas. Biancae Com- 

baccam [vaccam] ; et unusquis- mentaria in Schotti Hispania Illus- 

que homo ex illis qui tardius secu- trata, p. 595. 
tus est appellitum, et quern magis 
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which they began by pillaging, they gradually chap. 
possessed; their valour was heightened by the ' , 

customs of chivalry, and inspired by the example spain. 
of the Cid ; anH before the end of this age, Alonso 
VI. recovered the ancient metropolis of the mon-» 
archy, the city of Toledo. This was the severest capture of 
blow which the Moors had endured, and an un- 
equivocal symptom of that change in their rela- 
tive strength, which, from being so gradual, was 
the more irretrievable. Calamities scarcely infe- 
rior fell upon them in a different quarter. The 
kings of Aragon (a title belonging originally to a 
little district upon the river of that name) had 
been cooped up almost in the mountains by the 
small Moorish states north of the Ebro, especially 
that of Huesca. About the middle of the eleventh 
century, they began to attack their neighbours 
with success ; the Moors lost one town after an- 
other, till in 1118, exposed and weakened by the 
reduction of all these places, the city of Saragosa, aodSar»- 
in which a line of Mohammedan princes had 
flourished for several ages, became the prize of 
Alfonso I. and the capital of his kingdom. The 
southern parts of what is now the province of 
Aragon were successively reduced during the 
twelfth century ; while all new Castile and Estre- 
madura became annexed in the same gradual 
manner to the dominion of the descendants of 
Alfonso VI. 

Although the feudal system cannot be said to JH«^^ff«t- 
have obtained in the kingdoms of Leon and JS^sts?"' 
Castile, their peculiar situation gave the aristo- 

B 4 
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cracjr a great deal of the same power and inde- 
pendence which resulted in France and Germany 
SPAIN, from that institution. The territory successively 
recovered from the Moors, like vaste lands re- 
claimed, could have no proprietor but the con- 
querors; and the prospect of such acquisitions 
was a constant incitement to the nobility of Spain, 
especially to those who had settled themselves on 
the Castilian frontier. In their new conquests, 
they built towns and invited Christian settlers, the 
Saracen inhabitants being commonly expelled, or 
voluntarily retreating to the safer provinces of the 
south. Thus Burgos was settled by a count 
of Castile about 880 ; another fixed his seat at 
Osma; a third at Sepulveda; a fourth at Sala- 
manca. These cities were not free from incessant 
peril of a sudden attack till the union of the two 
kingdoms under Ferdinand I. ; and consequently 
the necessity of keeping in exercise a numerous 
and armed population, gave a character of personal 
freedom and privilege to the inferior classes, which 
they hardly possessed at so early a period in any 
other monarchy. Villenage seems never to have 
been established in the Hispano-Gothic kingdoms 
Leon and Castile ; though I confess it was far from 
being unknown in that of Aragon, which had 
formed its institutions on a feudal pattern. Since 
nothing makes us forget the arbitrary distinctions 
of rank so much as participation in any common 
calamity, every man wha had escaped the great 
shipwreck of liberty and religion in the mountains 
of Asturias, was invested with a personal dignity. 
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which gave him value in his own eyes and those chap. 
of his country. It is probably this sentiment, . 

transmitted to posterity, and gradually fixing the spain. 
national character, that has produced the eleva- 
tion of manner, remarked by travellers in the 
Castilian peasant. But while these acquisitions 
of the nobility promoted the grand object of win- 
ning back the peninsula from its invaders, they 
• by no means invigorated the government, or 
tended to domestic tranquillity. 

A more interesting method of securinff the chartered 

^ , , , ^ towns or 

public defence was by the institution of chartered co^«aoi- 
towns or communities. These were established 
at an earlier period than in France and England, 
and were in some degree of a peculiar description. 
Instead of purchasing their immunities, and almost 
their personal freedom, at the hands of a master, 
the burgesses of Castilian towns were invested 
with civil rights and extensive property on the 
more liberal condition of protecting their coun* 
try. The earliest instance of the erection, of a 
community is in 1020, when Alfonso V. in the 
cortes at Leon established the privileges of that 
city, with a regular code of laws, by which its 
magistrates should be governed. The citizens of 
Carrion, Llanes, and other towns were incorpo- 
rated by the same prince. Sancho the Great gave 
a similar constitution to Naxara. Sepulveda had 
its code of laws in IO76 from Alfonso VI. ;. in the 
same reign Logrono and Sahagun acquired their 
privileges, and Salamanca not long afterwards. 
The fuero, or original charter of a Spanish com- 
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CHAP, munity, was properly a compact, by which the 
. king or lord granted a town and adjacent district 

SPAIN, to the burgesses, with various privileges, and espe- 
cially that of chusing magistrates and a common 
council, who were bound to conform themselves 
to the laws prescribed by the founder. These 
laws, civil as well as criminal, though essentially 
derived from the ancient code of the Visigoths, 
which continued to be the common law of Castile 
till the fourteenth or fifteenth century, varied 
from each other in particular usages, which had 
probably grown up and been established in these 
districts before their legal confirmation. The ter- 
ritory held by chartered towns was frequently 
very extensive, far beyond any comparison with 
corporations in our own country or in France ; in- 
cluding the estates of private land-holders, subject 
to the jurisdiction and controul of the munici- 
pality, as well as its inalienable demesnes, allotted 
to the maintenance of the magistrates and other 
public expenses. In every town the king ap- 
pointed a governor to receive the usual tributes, 
and watch over the police and the fortified places 
within the district ; but the administration of jus- 
tice was exclusively reserved to the inhabitants 
and their elected judges. Even the executive 
power of the royal officer was regarded with jea- 
lousy ; he was forbidden to use violence towards 
any one without legal process ; and, by the fuero 
of Logrono, if he attempted to enter forcibly into 
a private house, he might be killed with impunity. 
These democratical customs were altered in the 
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fourteenth century by Alfonso XI., who vested chap. 
the municipal administration in a small number ^^' 
of jurats, or regidors. A pretext for this was spain. 
found in some disorders to which popular elec- 
tions had led ; but the real motive, of course, 
must have been to secure a greater influence for 
the crown, as in similar innovations of some En- 
glish kings. 

In recompense for such liberal concessions, the 
incorporated towns were bound to certain money 
payments, and to military service. This was ab- 
solutely due from every inhabitant, without dis- 
pensation or substitution, unless in case of infirm- 
ity. The royal governor and the magistrates, as 
in the simple times of primitive Rome, raised and 
commanded the militia ; who, in a service always 
short, and for the most part necessary, preserved 
that delightful consciousness of freedom, under 
the standard of their fellow citizens and chosen 
leaders, which no mere soldier can enjoy. Every 
man of a certain property was bound to serve on 
horseback, and was exempted in return from the 
payment of taxes. This produced a distinction 
between the cahalleros^ or noble class, and the 
pecheroSy or payers of tribute. But the distinction 
appears to have been founded only upon wealth, 
as in the Roman equites, and not upon heredi- 
tary rank, though it most likely prepared the way 
for the latter. The horses of these caballeros 
could not be seized for debt ; in some cases, they 
were exclusively eligible to magistracy ; and their 
honour was protected by laws which rendered 
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IV. 

^ . \ 



Military 
orders. 



it highly penal to insult or molest them. But the 
civil rights of rich and poor in courts of justice 
SPAIN, were as equal as in England.* 

The progress of the Christian arms in Spain 
may in part be ascribed to another remarkable 
feature in the constitution of that country, the 
military orders. These had already been tried 
with signal effect in Palestine ; and the similar 
circumstances of Spain easily led to an adoption 
of the same policy. In a very few years after the 
first institution of the Knights Templars, they 
were endowed with great estates, or rather dis- 
tricts, won from the Moors, on condition of de- 
fending their own, and the national territory. 
These lay chiefly in the parts of Aragon beyond 
the Ebro, the conquest of which was then recent 
and insecure, t So extraordinary was the respect 
for this order, and that of St. John, and so power- 
ful the conviction that the hope of Christendom 
rested upon their valour, that Alfonso the First, 
king of Aragon, dying childless, bequeathed to 
them his whole kingdom ; an example of libe- 
rality, says Mariana, to surprize future times, 
and displease his own.t The states of Aragon 



* I am indebted for this ac- 
count of municipal towns in Cas- 
tile to a book published at Madrid 
in 1808, immediately after the re- 
volution, by the Doctor Marina, a 
canon of the church of St. Isidor, 
intitled, Ensayo Historico-Critico 
sobre la antigua leffislacion y prin- 
cipales cuerpos iegales de loR reynos 
de Lyon y Castdla, cspecialment 
sobre el codigo deD. Alonso el 



Sabio, conocido con el nombre de 
las Siete Partidas. This work is 
perhaps not easily to be procured 
m England : but an article in the 
Edinburgh Review, No. XLIII., 
-will convey a sufficient notion of 
its contents. 

f Mariana, Hist. Hispan. 1. x. 
c. 10. 

X 1. X, c. 15. 
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IV. 



annulled, as may be supposed, this strange testa- chap 
ment ; but the successor of Alfonso was obliged 
to pacify the ambitious knights by immense con- Spain. 
cessions of money and territory ; stipulating even 
not to make peace with the Moors against their 
will.* In imitation of these great military orders 
common to all Christendom, there arose three 
Spanish institutions of a similar kind, the orders 
of Calatrava, Santiago, and Alcantara. The first 
of these was established in 1158 ; the second and 
most famous had its charter from the pope in 
1175, though it seems to have existed previously; 
the third branched off from that of Calatrava at a 
subsequent time, t These were military colleges, 
having their walled towns in different parts of 
Castile, and governed by an elective grand master, 
whose influence in the state was at least equal to 
that of any of the nobility. In the civil dissen- 
sions of the fourteenth and fifteenth centuries, 
the chiefs of these incorporated knights were often 
very prominent. 

The kingdoms of Leon and Castile were un- Knai anion 

, , of Leoo and 

wisely divided anew by Alfonso VII., between his c«»t»i«- 
sons Sancho and Ferdinand, and this produced 
not only a separation, but a revival of the ancient 
jealousy with frequent wars for near a century. 
At length, in 1238, Ferdinand III. king of Castile, 
reunited for ever the two branches of the Gothic 
monarchy. He employed their joint strength 
against the Moors, whose dominion, though it still 

* 1. X, c. 18. f 1. xi. c. 6. 13. 1. xii. c. 3. 
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CHAP, embraced the finest provinces of the peninsula,. 
, ' . was sinking by internal weakness, and had never 

SPAIN, recovered a tremendous defeat at Bancs di Toloso, 
conqoeitof a fcw milcs from Baylen, in 1210.* Ferdinand, 

Andalusia , . . * i i • i • . , . 

burstmg into Andalusia, took its great capital the 
1236 city of Cordova, not less ennobled by the culti- 
vation of Arabian science, and by the names of 
Avicenna and Averroes, than by the splendid 
works of a rich and munificent dynasty.t In a 
few years more, Seville was added to his con- 
quests, and the Moors lost their favourite regions 
andvaien- ou the banks of the Guadalquivir. James I. of 
Aragon, the victories of whose long reign gave 
him the surname of Conqueror, reduced the city 
and kingdom of Valencia, the Balearic isles and 
the kingdom of Murcia; but the last was an- 
nexed, according to compact, to the crown of 
Castile. 

Expulsion It could hardly have been expected about the 



* A letter of Alfonso IX. who lages on the hanks of the Giiadal- 

gsdned this victory, to Pope Inno- quivir. The mines of gold and 

cent III., puts the loss of the silver were veiy productive. And 

Moors at 1 80,000 men. The Ara- the revenues of the khalifs of €or- 

bian historians, though without dova are said to have amounted 

specifying numbers, seem to con- to 130,000,000 of French money; 

firm this immense slaughter, which besides large contributions that, 

nevertheless it is difficult to con- according to the practice of orien- 

ceive before the invention of gun- tal governments, were paid in the 

powder, or indeed since. Car- fruits of the earth. Other proofs 

donne, t. ii. p. 327. of the extraordinary opulence and 

t If we can rely on a Moorish splendour of this monarchy are 

author quoted by Cardonne, (t. i. dispersed in Cardonne's work, 

p. 337.) the city of Cordova con- from which they have been chiefly 

tained, I know not exactly in what borrowed by later writers. The 

century, 200,000 houses, 600 splendid engravings in Murphy's 

mosques, and 900 public baths. Moorish antiquities of Spain illus- 

There were 12,000 towns and vil- trate this subject. 
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middle of the thirteenth century, when the chap. 
splendid conquests of Ferdinand and James had , 



planted the Christian banner on the three piin- spain, 
cipal Moorish cities, that two hundred and fifty J(*J« , ^ 
years were yet to elapse before the rescue of dei»ycd. 
Spain from their yoke should be completed. Am- 
bition, religious zeal, national enmity, could not 
be supposed to pause in a career, which now 
seemed to be obstructed by such moderate diffi- 
culties ; but we find, on the contiury, the exertions 
of the Spaniards begin from this time to relax, 
and their acquisitions of territory to become more 
slow. One of the causes, undoubtedly, that pro- 
duced this unexpected protraction of the contest 
was the superior means of resistance which the 
Moors found in retreating. Their population, 
spread originally over the whole of Spain, was 
now condensed, and, if I may so say, become no 
further compressible, in a single province. It had 
been mingled, in the northern and central parts, 
with the Mozarabic Christians, their subjects and 
tributaries, not perhaps treated with much injus- 
tice, yet naturally and irremediably their enemies. 
Toledo and Saragosa, when they fell under a 
Christian sovereign, were full of these inferior 
Christians, whose long intercourse with their mas- 
ters has infused the tones and dialect of Arabia 
into the language of Castile.* But in the twelfth 
century, the Moors, exasperated by defeat, and 
jealous of secret disaffection, began to persecute 

* Mariana, I. xi. c. 1. Gibbon, c. 51. 
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CHAP, their Christian subjects, till they renounced or fled 
« for their religion; so that, in the southern pro- 

SPAIN. vinces, scarcely any professors of Christianity were 
left at the time of Ferdinand's invasion. An 
equally severe policy was adopted on the other 
side. The Moors had been permitted to dwell in 
Saragosa, as the Christians had dwelt before, sub- 
jects, not slaves ; but on the capture of Seville, 
they were entirely expelled, and new settlers 
invited from every part of Spain. The strong 
fortified towns of Andalusia, such as Gibraltar, 
Algeziras, Tarifi^ maintained also a more formi- 
dable resistance than had been experienced in 
Castile ; they cost tedious sieges, were sometimes 
recovered by the enemy, and were always liable to 
his attacks. But the great protection of the Spanish 
Mohammedans was found in the alliance and ready 
aid of their kindred beyond the Straits. Accus- 
tomed to heai' of the African Moors only as pirates, 
we cannot easily conceive the powerful dynasties, 
the warlike chiefs, the vast armies, which for seven 
or eight centuries illustrate the annals of that people. 
Their assistance was always afforded to the true 
believers in Spain, though their ambition was ge- 
nerally dreaded by those who stood in need of their 
valour.* 

Probably, however, the kings of Granada were 
most indebted to the indolence which gradually 
became characteristic of their enemies. By the 
cession of Murcia to Castile, the kingdom of Ara- 

* Cardonne, t.]i. and iii. passim. 
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gon shut itself out from the possibility of extend- chap. 
ing those conquests which had ennobled her , ^^' , 



earlier sovereigns; and their successors, not less spain. 
ambitious and enterprising, diverted their atten- 
tion towards objects beyond the peninsula. The 
Castilian, patient and undesponding in bad suc- 
cess, loses his energy as the pressure becomes less 
heavy, and puts no ordinary evil in comparison 
with the exertions by which it must be removed. 
The greater part of his country freed by his arms, 
he was content to leave the enemy in a single 
province, rather than undergo the labour of making 
his triumph complete. 

If a similar spirit of insubordination had not been Aifonwx. 
found compatible in earlier ages with the aggian- ^^^^ 
dizement of the Castilian monarchy, we might 
ascribe its wants of splendid successes against the 
Moors to the continued rebellions which disturbed 
that government for more than a century after the 
death of Ferdinand III. His son, Alfonso X., might 
justly acquire the sirname of Wise for his general 
proficiency in learning, and especially in astrono- 
mical science ; if these attainments deserved praise 
in a king, who was incapable of preserving his 
subjects in their duty. As a legislator, Alfonso, 
by his code of the Siete Partidas, sacrificed the 
ecclesiastical rights of his crown to the usurpation 
of Rome* ; and his philosophy sunk below the 
level of ordinary prudence, when he permitted the 
phantom of an imperial crown in Germany to 

* Marina, Ensayo Historico-Cridco, p. 272, &c. 
VOL. II. C 
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CHAP, seduce his hopes for ahnost twenty years. For 
, ^^' , the sake of such an illusion he would even have 
SPAIN, withdrawn himself from Castile, if the states had 
not remonstrated against an expedition that would 
probably have cost him the kingdom. In the 
latter years of his turbulent reign, Alfonso had to 
contend against his son. The right of represent- 
ation was hitherto unknown in Castile, which had 
borrowed little from the customs of feudal nations. 
By the received law of succession, the nearer was 
always preferred by the more remote, the son to the 
grandson. Alfonso X. had established the different 
maxim of representation by his code of the Siete 
Fartidas, the authority of which, however, was 
not universally acknowledged. The question soon 
came to an issue, on the death of his elder son Fer- 
dinand, leaving two male children. Sancho their 
unde asserted his claim, founded upon the ancient 
Castilian right of succession ; and this, chiefly no 
doubt through fear of arms, though it did not want 
plausible arguments, was ratified by an assembly 
of the cortes, and secured, notwithstanding the 
king's reluctance, by the courage of Sancho. But 
the descendants of Ferdinand, generally called the 
infants of la Cerda, by the protection of France, 
to whose royal family they were closely allied, and 
of Aragon, always prompt to interfere in the dis- 
putes of a rival people, continued to assert their 
pretensions for more than half a century, and, 
though they were not very successful, did not fail 
to aggravate the troubles of their country. 
Civil dii- The annals of Sancho IV. and his two immediate 
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successors, Ferdinand IV. and Alfonso XI., present chap. 
a series of unhappy and dishonourable civil dissen- 



sions with too much rapidity to be remembered or spain. 
even understood. Although the Castilian nobility t^rbancetof 
had no pretence to the original independence of the ,.^^^^y 
French peers, or to the liberties of feudal tenure, p^rdh^od 
they assumed the same privilege of rebelling upon ^fJSS'xi- 
any provocation from their sovereign. When such "^* 
occurred, they seem to have been permitted, by 
legal custom, to renounce their allegiance by a 
solemn instrument, which exempted them from 
the penalties of treason.* A very few families 
composed an oligarchy, the worst and most ruinous 
condition of political society, alternately the fa- 
vourites and ministers of the prince, or in arms 
against him. If unable to protect themselves in 
their walled towns, and by the aid of their faction, 
these Christian patriots retired to Aragon or Gra- 
nada, and excited an hostile power against their 
country, and perhaps their religion. Nothing is 
more common in the Castilian history, than in- 
stances of such defection. Mariana remarks coolly 
of the family of Castro, that they were much in 
the habit of revolting to the Moors.t Tliis house 
and that of Lara were at one time the great rivals 
for power ; but from the time of Alfonso X. the 
former seems to have declined, and the sole family 
that came in competition with the Laras during 

* Mariana, I. xiii. c. 1 1 . tempora ad Mauros saepe defecisse 

f Al varus Castrius patria ali- visa est, 1. xii. c. 12. See also 

quanto aDtea, uti moris erat, re- chapters 17. and 19. 

nunciata. — Castria gens per hsec 

c 2 
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CHAP, the tempestuous period that followed, was that of 
. Haro, which possessed the lordship of Biscay by 
SPAIN, an hereditary title. The evils of a weak govern- 
ment were aggravated by the unfortunate circum- 
stances in which Ferdinand IV. and Alfonso XI. 
ascended the throne ; both minors, with a disputed 
regency, and the interval too short to give ambi- 
tious spirits leisure to subside. There is indeed 
some apology for the conduct of the Laras and 
Haros in the character of their sovereigns, who 
had but one fiivourite method of avenging a dis- 
sembled injury, or anticipating a suspected treason. 
Sancho IV. assassinates Don Lope Haro in his 
palace at Valladolid. Alfonso XI. invites to court 
the infant Don Juan, his first cousin, and commits 
a similar violence. Such crimes may be found in 
the history of other countries, but they were no 
where so usual as in Spain, which was far behind 
France, England, and even Germany, in civiliza- 
tion. 
ctou *** But whatever violence and arbitrary spirit might 
be imputed to Sancho and Alfonso, was forgotten 
1350 in the unexampled tyranny of Peter the Cruel. 
A suspicion is frequently intimated by Mariana, 
which seems, in more modern times, to have gained 
" " credit, that party malevolence has at least grossly 
exaggerated the enormities of this prince.* It is 

• There is in general room for thinking charitably of Peter the 
enough for scepticism as to the Cruel. R-oissart, part i. c. 230. 
characters of men who are only and Matteo Villani, (in Script, 
known to us through their enemies . Rerum Italic, t. xiv . p. 43.) the lat- 
History is full of calumnies, and of ter of whom died betore the rebel- 
calumnies that can never be ef- lionof Henry of Trastamare, speak 
faced. But I really see no ground of him much in the same terms as 
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difficult, however, to believe that a number of chap. 

JV 

atrocious acts, unconnected with each other, and . 

generally notorious enough in their circumstances, spain. 
have been ascribed to any innocent man. The 
history of his reign, chiefly derived, it is admitted, 
from the pen of an inveterate enemy. Lope de 
Ayala, charges him with the murder of his wife, 
Blanche of Bourbon, most of his brothers and 
sisters, with Eleanor Gusman their mother, many 
Castilian nobles, and multitudes of the common- 
alty ; besides continual outrages of licentiousness, 
and especially a pretended marriage with a noble 
lady of the Castrian family. At length a rebellion 
was headed by his illegitimate brother Henry, 
count of Trastamare, with the assistance of Aragon 
and Portugal. This, however, would probably 
have failed of dethroning Peter, a resolute prince, 
and certainly not destitute of many faithful sup- 
porters, if Henry had not invoked the more power- 
ful succour of Bertrand du Guesclin, and the 
companies of adventure, who, after the pacification 
between France and England, had lost the occu- 
pation of war, and retained only that of plunder 
With mercenaries so disciplined it was in vain for 

the Spanish historians. And why The passage from MatteoVillani 

should Ayala be doubted, when he above-mentioned is as follows : — 

gives a long list of murders com- Comincio aspramente a se far ub- 

mitted in the face of day, within bidire, perche temendo de' suoi 

the recollection of many persons haroni, trov6 modo di far infamare 

living when he wrote ? There may Tuno I'altro, e prendendo cagione, 

be a Question whether Richard III. gli comincio ad uccidere con le 

smothered his nephews in the sue mani. £ in brieve tempo ne 

Tower; but noboay can dispute fece morire 25, e tresuoi fratelli 

that Henry VIIL cut off Anna fece morire, &c. 
Bullen's head. 

C 3 
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CHAP. Peter to contend; but, abandoning Spain for a 
, ^^' . moment, he had recourse to a more powerful 
SPAIN, weapon from the same armoury. Edward the 
Black Prince, then resident at Bourdeaux, was 
induced by the promise of Biscay, to enter Spain 
1367 1 ^ *he ally of Castile ; and at the great battle of 
, ' ' Navarette, he continued lord of the ascendant over 
those who had so often already been foiled by hb 
prowess, Du Guesclin was made prisoner ; Henry 
fled to Aragon, and Peter remounted the throne. 
But a second revolution was at hand : the Black 
Prince, whom he had ungratefully offended, with- 
drew into Guienne ; and he lost his kingdom and 
life in a second short contest with his brother. 
House of A more fortunate period began with the accession 
Hkn^u.^' of Henry. His own reign was hardly disturbed by 
^^^im. ^^y rebellion ; and though his successors, John I, 
"*"iSo."' and Henry III., were not altogether so unmolested, 
especially the latter, who ascended the throne in 
his minority ; yet the troubles of their time were 
slight in comparison with those formerly excited 
by the houses of Lara and Haro, both of which 
were now happily extinct. Though Henry IL*s 
illegitimacy left him no title but popular choice, 
his queen was sole representative of the Cerdas, 
the offspring, as has been mentioned above, of 
Sancho IV.*s elder brother, and, by the extinction 
of the younger branch, unquestioned heiress of 
the royal line. Some years afterwards, by the 
marriage of Henry III. with Catherine, daughter 
of John of Gaunt and of Constance, an illegitimate 
child of Peter the Cruel, her pretensions, such as 
they were, became merged in the crown. 
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No kingdom could be worse prepared to meet chap. 
the disorders of a minority than Castile, and in none , ^^' . 
did the circumstance so frequently recur. John II, spain. 
was but fourteen months old at his accession ; and john n. 
but for the disinterestedness of his uncle Ferdi- 
nand, the nobility would have been inclined to 1406 
avert the danger by placing that prince upon the / 
throne. In this instance, however, Castile suffered ^ :'' ' ^^ 
less from faction, during the infancy of her sove- // ^ • 
reign, than in his maturity. The queen dowager, '-^ ' 
at first jointly with Ferdinand, and solely after 
his accession to the crown of Aragon, adminis* 
tered the government with credit. Fifty years 
had elapsed at her death in 1418, since the 
elevation of the house of Trastamare, who had 
entitled themselves to public affection by con- 
forming tliemselves more strictly than their pre- 
decessors to the constitutional laws of Castile, 
which were never so well established as during 
this period. In external affairs their reigns were 
not what is considered as glorious. They were 
generally at peace with Aragon and Granada, 
but one memorable defeat by the Portuguese ^oo^ 
at Aljubarrota disgraces the annals of John I., 
whose cause was as unjust as his arms . were 
unsuccessful. This comparatively golden period 
ceases at the majority of John II. His reign was 
filled up by a series of conspiracies and civil wars, 
headed by his cousins John and Henry, the infants 
of Aragon, who enjoyed very extensive territories 
in Castile, by the testament of their father Fer- 
dinand. Their brother the king of Aragon fre- 

c 4 
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CHAP, quently lent the assistance of his arms. John 



rv. 



himself, the elder of these two princes, by marriage 
SPAIN, with the heiress of the kingdom of Navarre, stood 
Power and In a doublc relation to Castile, as a neighbouring 
j«rode sovereign, and as a member of the native oli- 
garchy. These conspiracies were all ostensibly 
directed against the favourite of John II., Alvaro 
de Luna, who retained for five-and-thirty years 
an absolute controul over his feeble master. The 
adverse faction naturally ascribed to this powerful 
minister every criminal intention and all public 
mischiefs. He was certainly not more scrupulous 
than the generality of statesmen, and appears to 
have been rapacious in accumulating wealth. 
But there was an energy and courage about 
Alvaro de Luna, which distinguishes him from the 
cowardly sycophants who usually rise by the 
favour of weak princes; and Castile probably 
would not have been happier under the adminis- 
tration of his enemies. His fate is among the 
memorable lessons of history. After a life of 
troubles endured for the sake of this favourite, 
sometimes a fugitive, sometimes a prisoner, his son 
heading rebellions against him, John II. suddenly 
yielded to an intrigue of the palace, and adopted 
sentiments of dislike towards the man he had so 
long beloved. No substantial charge appears to 
have been brought against Alvaro de Luna, ex- 
cept that general malversation which it was too 
late for the king to object to him. The real cause 
of John's change of affection was, most probably, 
the insupportable restraint which the weak are 
apt to find in that spell of a commanding under-' 
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standing which they dare not break ; the torment 
of living subject to the ascendant of an inferior, 
which has produced so many examples of fickle- . spain. 
ness in sovereigns. That of John II. is not the 
least conspicuous. Alvaro de Luna was brought 
to a summary trial and beheaded; his estates 
were confiscated. He met his death with the 
intrepidity of Strafford, to whom he seems to have 
borne some resemblance in character. 

John II. did not long survive his minister, dying Henry iv. 
in 1454, after a reign that may be considered 
as inglorious, compared with any except that of 
his successor. If the father was not respected, 
the son fell completely into contempt. He had 
been governed by Pacheco marquis of Villena, as 
implicitly as John by Alvaro de Luna. This influ- 
ence lasted for some time afterwards. But the 
king inclining to transfer his confidence to the 
queen Joanna of Portugal, and to one Bertrand de 
Gueva, upon whom common fame had fixed as her 
paramour, a powerful confederacy of disaffected 
nobles was formed against the royal authority. 
In what degree Henry IV.*s government had been 
improvident or oppressive towards the people, it 
is hard to determine. The chiefs of that rebellion, 
Carillo archbishop of Toledo, the admiral of Cas- 
tile, a veteran leader of faction, and the marquis 
of Villena, so lately the king's favourite, were 
undoubtedly actuated only by selfish ambition 
and revenge. They deposed Henry in an assembly 1465 
of their faction at Avila with a sort of theatrical 
pageantry which has often been described. But 
modern historians, struck by the appearance of 
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CHAP, judicial solemnity in this proceeding, are some- 
. times apt to speak of it as a national act ; while, 

SPAIN, on the contrary, it seems to have been reprobated 
by the majority of the Castilians, as an audacious 
outrage upon a sovereign, who, with many defects, 
had not been guilty of any excessive tyranny. 
The confederates set up Alfonso the king's bro- 
ther, and a civil war of some duration ensued, 
in which they had the support of Aragon. The 
queen of Castile had at this time borne a daughter, 
whom the enemies of Henry IV., and indeed no 
small part of his adherents, were determined to 
treat as spurious. Accordingly, after the death 
of Alfonso, his sister Isabel was considered as 
heiress of the kingdom. She might have aspired, 
with the assistance of the confederates, to its im- 
mediate possession ; but avoiding the odium of 
a contest with her brother, Isabel agreed to a 
treaty, by which the succession was absolutely 

1469 settled upon her. This arrangement was not long 
afterwards followed by the union of that princess 
with Ferdinand, son of the king of Aragon. This 
marriage was by no means acceptable to a part of 
the Castilian oligarchy, who had preferred a con- 
nexion with Portugal. And as Henry had never 
lost sight of the interests of one whom he consi* 
dered, or pretended to consider, as his daughter, 
he took the first opportunity of revoking his 
forced disposition of the crown, and restoring the 
direct line of succession in favour of the princess 
Joanna. Upon his death, in 1474, the right was 
to be decided by arms. Joanna had on her side 
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the common presumptions of law, the testament* 
ary disposition of the late king, the support of 
Alfonso king of Portugal, to whom she was be- spainT 
trothed, and of several considerable leaders among 
the nobility, as the young marquis of Villena, the 
family of Mendoza, and the archbishop of Toledo, 
who, charging Ferdinand with ingratitude, had 
quitted a party which he had above all men con- 
tributed to strengthen. For Isabella were the 
general belief of Joanna's illegitimacy, the assist- 
ance of Aragon, the adherence of a majority both 
among the nobles and people, and, more than 
all, the reputation of ability which both she and 
her husband had deservedly acquired. The scale 
was however pretty equally balanced, till the 
king of Portugal having been defeated at Toro, in 
1476, Joanna's party discovered their inabihty to 
prosecute the war by themselves, and successively 
made their submission to Ferdinand and Isabella. 

The Castilians always considered themselves as constitu- 

* tion of 

subject to a legal and limited monarchy. For ^"J^JJ^ion 
several ages, the crown was elective, as in most ll^^l^ 
nations of German origin, within the limits of one 
royal family.* In general, of course, the public 

* Defuncto in pace principe, records. I have been favoured 

primates totius regni una cum with the use of a copy, from which 

sacerdotibus successorem regni I am the more disposed to make 

concilio communi constituant. extracts, as the book is likely, 

Concil. Toletan. IV. c. 75. apud through its liberal principles, to 

Marina, Teoria de las Cortes, t. ii. become almost as scarce in Spain 

p. 2. This important work, by the as in England. Marina's former 

author of the Ensayo Historico- work (the Ensayo Hist. Crit.) 

Critico, quoted above, contains an furnishes a series of testimonies, 

ample digest of the parliamentary (c. 66.) to the elective character 

law of Castile, drawn from original of the monarchy from Pelayo 

and, in a great degree, unpublished downwards to the twelfth century. 
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CHAP, choice fell upon the nearest heir ; and it became 
, ^^' . a prevailing usage to elect a son during the life- 
SPAIN. time of his father; till, about the eleventh cen- 
tury, a right of hereditary succession was clearly 
established. But the form of recognizing the heir 
apparent's title in an assembly of the cortes, has 
subsisted until our own time,* 
National In the Original Gothic monarchy of Spain, civil 

as well as ecclesiastical affairs were decided in 
national councils, the acts of many of which are 
still extant, and have been published in ecclesi- 
astical collections. To these assemblies the dukes 
and other provincial governors, and in general the 
principal individuals of the realm, were summoned 
along with spiritual persons. This double aristo- 
cracy of church and state continued to form the 
great council of advice and consent in the first 
ages of the new kingdoms of Leon and Castile. 
The prelates and nobility, or rather some of the 
more distinguished nobility, appear to have con- 
curred in all general measures of legislation, as 
we infer from the preamble of their statutes. It 
would be against analogy, as well as without evi- 
dence, to suppose that any representation of the 
commons had been formed in the earlier period of 
the monarchy. In the preamble of laws passed in 
1020, and at several subsequent times during that 
and the ensuing century, we find only the bishops 
AdraiMion: and magnats recited as present. According to the 
fronftowos. General Chronicle of Spain, deputies from the 

• Teoria de las Cortes, t. ii. p. 7. 
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CastUian towns formed a part of cortes in 1169 ; chap. 
a date not to be rejected. as incompatible with . 

their absence in II78. However, in 1188, the first spain. 
year of the reign of Alfonso IX., they are ex- 
pressly mentioned ; and from that aera were con- 
stant and necessary parts of those general assem- 
blies.* It has been seen already, that the corporate 
towns, or districts of Castile had early acquired 
considerable importance; arising less from com- 
mercial wealth, to which the towns of other king- 
doms were indebted for their liberties, than from, 
their utility in keeping up a military organization 
among the people. To this they probably owe 
their early reception into the cortes, as integrant 
portions of the legislature, since we do not read 
that taxes were frequently demanded, till the ex- 
travagance of later kings, and their alienation of 
the domain, compelled them to have recourse to 
the national representatives. 

Every chief town of a concejo or corporation^ 
ought, perhaps, by the constitution of Castile, to 
have received its regular writ for the election of 
deputies to cortes.t But there does not appear to 
have been, in the best times, any uniform practice 
in this respect. At the cortes of Burgos, in 1315, 
we find one hundred and ninety-two representatives 

* Ensayo Hist. Crit. p. 77. admitted into the legislature. In 
Teoria de las Cortes, t.i. p. 66. 1 188, the first year of the reign of 
Marina seems to have somewhat Alfonso IX., we find positive men- 
changed his opinion since the pub- tion of la muchedumbre de las 
lication of the former work, wnere cibdades k embiados de cada cib- 
he inclines to assert, that the com- dat. 
moDs were from the earliest times f Teoria de las Cortes, p. 139. 
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from more than ninety towns ; at those of Madrid, 
in 1391, one hundred and twenty-six were sent 
SPAIN, from fifty towns ; and the latter list contains 
names of several places which do not appear in 
the former.* No deputies were present from the 
kingdom of Leon in the cortes of Alcala in 1348, 
where, among many important enactments, the 
code of the Siete Partidas first obtained a legislative 
recognition.t We find, in short, a good deal more 
irregularity than during the same period in Eng- 
land, where the number of electing boroughs 
varied pretty considerably at every parliament* 
Yet the cortes of Castile did not cease to be a 
numerous body and a fair representation of the 
people till the reign of John II. The first princes 
of the house of Trastamare had acted in all points 
with the advice of their cortes. But John II., and 
still more his son Henry IV., being conscious of 
their own unpopularity, did not venture to meet 
a full assembly of the nation. Their writs were 
directed only to certain towns ; an abuse for which 
the looseness of preceding usage had given a 
pretence.t It must be owned that the people 
bore it in general very patiently. Many of the 
corporate towns, impoverished by civil warfare 
and other causes, were glad to save the cost of 

* Teoria de las Cortes, p. 146. l^^S.) que en el ayuntamiento que 

Oeddes gives a list of one hundred yo lice en la noble villa de Valla- 

and twenty-seven deputies from dolid . . . . los procuradores de cier* 

forty-eight towns to the cortes at tas cibdades e villas de mis reynos 

Madrid in 1390. Miscellaneous aue por mi mandado fueron llama* 

Tracts, vol. iii. aos. This language is repeated as 

j- Id. p. 154. to subsequent meetings, p. 166. 

i Sepades, (says John II. in 
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defraying their deputies' expenses. Tims by the chap. 



IV. 



year 1480, only seventeen cities had retained pri- 
vilege of representation. A vote was afterwards spain. 
added for Granada, and three more in later times 
for Palencia, and the provinces of Estremadura 
and Galicia.* It might have been easy perhaps 
to redress this grievance, while the exclusion was 
yet fresh and recent. But the privileged towns, 
with a mean and preposterous selfishness, although 
their zeal for liberty was at its height, could not 
endure the only means of effectually securing it, 
by a restoration of elective franchises to their fel- 
low citizens. The cortes of 1506 assert with one 
of those bold falsifications upon which a popular 
body sometimes ventures, that "it is established 
by some laws and by immemorial usage that eigh- 
teen cities of these kingdoms have the right of 
sending deputies to cortes, and no more ; " remon- 
strating against the attempts made by some other 
towns to obtain the same privilege, which they 
request may not be conceded. This remonstrance 
is repeated in 1512.t 

From the reign of Alfonso XI., who restrained 
the government of corporations to an oligarchy of 

* The cities which retain their supposed to vote not only for their 
representation in cortes, if the pre- immediate constituents, but for 
sent tense may still be used even other adjacent towns. Thus Toro 
for these ghosts of ancient liberty voted for Palencia and the king- 
in 6pain, are Burgos, Toledo, dom of Galicia, before they ob- 
( there was a constant dispute for tained separate votes ; Salamanca 
precedence between these two,) for most of Estremadura ; Guada- 
jLeon, Granada, Cordova, Murcia, laxara for Siguenza and four hun- 
Jaen, Zamora, Toro, Soria, Valla- dred other towns. Teoria de las 
dolid, Salamanca, Segovia, Avila, Cortes, p. 160. 268. 
Madrid, Ghiadalaxara and Ouenca. f Idem, p. 161. 
The representatives of these were 
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magistrates, the right of electing members of cortes 
was confined to the ruling body, the bailiffs or re- 
SPAIN. gidores, whose number seldom exceeded twenty- 
four, and whose succession was kept up by close 
election among themselves.* The people there- 
fore had no direct share in the choice of represent-* 
atives. Experience proved, as several instances 
in these pages will shew, that even upon this nar- 
row basis, the deputies of Castile were not deficient 
in zeal for their country and its liberties. But it 
must be confessed, that a small body of electors 
is always liable to corrupt influence and to intimi- 
dation. John II. and Henry IV. often invaded 
the freedom of election; the latter even named 
some of the deputies.t Several energetic remon- 
strances were made in cortes against this flagrant 
grievance. Laws were enacted and other precau- 
tions devised to secure the due return of deputies* 
In the sixteenth century, the evil of course was 
aggravated. Charles and Philip corrupted the 
members by bribery.t Even in 1573 the cortes 
are bold enough to complain, that creatures of 
government were sent thither, "who are always 
held for suspected by the other deputies, and 
cause disagreement among them."§ 
Spiritual ' There seems to be a considerable obscurity about 

and tempo« • • /» t n •■ 

rai nobility thc coustitution of the cortcs, SO far as relates to 
the two higher estates, the spiritual and temporal 
nobility. It is admitted that down to the latter 

* Teoriadelas Corte8,p.86. 197. ± Idero.p. 213. 
t p. 199. 9 p. 202. 
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part of the thirteenth century, and especially before chap. 
the introduction of representatives from the com- . 

mons, they were summoned in considerable num- spain. 
bers. But the writer, to whom I must almost 
exclusively refer for the constitutional history of 
Castile, contends, that from the reign of Sancho 
IV., they took much less share, and retained much 
less influence, in the deliberations of cortes.* There 
is a remarkable protest of the archbishop of Toledo 
in 1295, against the acts done in cortes, because 
neither he nor the other prelates had been admitted 
to their discussions, nor given any consent to their 
resolutions, although such consent was falsely re- 
cited in the laws enacted therein.t This protest- 
ation is at least a testimony to the constitutional 
rights of the prelacy, which indeed all the early 
history of Castile, as well as the analogy of other 
governments, conspires to demonstrate. In the 
fourteenth and fifteenth centuries, however, they 
were more and more excluded. None of the pre- 
lates were summoned to the cortes of 1299 and 
ISOl ; none either of the prelates or nobles to those 

* Teoria de las Cortes, p. 67. trannados et secados eiroresamente 

f Protestamos que desde aqui nos et los otros perlados et ricos 

yenimos non fuemos llamados a homes et los fijosdalgo; et non ftie 

consejo, ni i los tratados sobrc los h( cosa fecha con nuestro consejo. 

fechos del reyno, ni sobre las otras Otrosf protestamos por razon de 

cosas que hi fiieren tractadas et aquello que dice en los previlegios 

fechas, et sennaladamente sobre los que les otorgaron, que fueren los 

fechos de los concejos de las her- perlados llamados, et que eran 

mandades, et de las peticiones que otorgados de consentimiento et de 

fueron fechas de su parte, et sobre voluntad dellos, que non fuemos 

ios otorgamentos que les ficieron, hi presentes ni llamados nin fiii 

et sobre los previlegios que por esta fecno con nuestra voluntad, nin 



nazon les nieron otorgados ; mas consentiemos, nin consentimos en 
ante fuemos ende apartados et es- ellos, &c. p. 72. 

VOL. II. D 
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c^AF, of 1370 and 1373, of 1480 and 1505. In all the 
. latter cases, indeed, such mfemb^rs of both ordero 

s?AW 9« happened to b^ present in the court attended 
the cortes ; a fact, which seems to be established 
by the language of the statutes,* Other instances 
pf a similar kind may be adduced. Nevertheless, 
th^ more usual expression in the'preamble of laws 
T^l^g those summpued to, and present at the 
portal though subject to considerable variation, 
sie^ms to imply that aU the three estates were, at 
l^fuat nominally and according to legitimate forms, 
CPnstityent members of the national assembly. 
And a cbronio^l mentions, under the year 1406, 
the nobility and clergy as deliberating separately, 
M)d with some difference of judgment, from the 
^eputi^ of the pommonn-t A theory, indeed, 

* Teipria de las Cortes, p. 74. bre muchas cosas^^c. (Alfonso X. 

f t.ii. p. 234. Marini is in- in 1258.) Mandamos enviar llamar 

^uenced Vy a pr^udice in fayour por cartas del rei e nuestras a log 

of the abortive Spanish constitu- infantes e perlados e ricos homes e 

tion o£ 1612, which excluded the infanzones e caballeros e homes 

temporal aad spiritual aristocracy buenos de las cibdades e de las vil- 

firom a place in the legislature, to las de los reynos de Castilia et de 

Uaagine a similar form of eovem- Toledo e de Leon e de las Estra- 

ment in ancient times. £ut his maduras, e de Gallicia e de las 

own work furnishes abundant rea- Asturias e del Andalusia : (Writ 

«on% if I am not mistaken, to mo- of summons to cortes of Burgos in 

dify this opinion very essentially. 1315; Con acuerdo de los perla- 

A few out of many instances may dos e de los ricos homes e procu- 

\» adduced from the enacting radores de las cibdades e villas e 

words of statutes, which we con- logares de los nuestros reynos : 

^er in England as good evidences (Ordinances of Toro in 1371.) 

to establish a constitutional theory. Estando hi con el el infante Bon 

Sfepades que yo hobi^ mio acuerdo Ferrando, &c. e otros perlados e 

e mio cons^o con mios hermanos condes e ricos homes e otros del 

e los arzobispos, e los opisbos, e consejo del senor rei, e otros cabal- 

oon los ricos homes de Castella, e leros e escuderos, e los procura- 

de L€pn,e con homes buenos delas dores de las cibdades e villas e lo- 

villaa de Castella, e de Leon, que gares de sus reynos : (Cortes of 

fueron conmigo en Valladelit, so- 1391.) Los tres estados que de 
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vrhich sliould exclude the great territorial aristo- chap. 
cracy from their place in cortes, would expose . 

the dignity and legislative rights of that body to spain. 
unfavourable inferences. But it is manifest, that 
the king exercised very freely a prerogative of 
calling or omitting persons of both the higher 
orders at his discretion. The bishops were nu- 
merous, and many of their sees not rich ; while the 
same objections of inconvenience applied perhaps 
to the ricoshombres, but far more forcibly to the 
lower nobility, the hijosdalgo or caballeros. Castile 
never adopted the institution of deputies from this 
order, as in the States General of France and some 
other countries ; much less that liberal system of 
landed representation, which forms one of the 
most admirable peculiarities in our own consti- 
tuticm* It will be seen hereafter, that spiritual and 
even temporal peers were summoned by our kings 
with much irregularity ; and the disordered state 
of Castile through almost every reign was likely 
to prevent the establishm^it of any fixed usage in 
this and most other points. 



ben venir a las cortes e ayunta- oportuno llamar h cortes para 8e- 

mientos segunt se debe &cer e es xnejaDtes actos ni al clero ni ^ la 

de buena costumbre antigiia: nobleza ni ^ las personas singulares 

(Cortes of 1393.) This last pas* de uno y otro estado. t.u p. 69. 

sage is apparently conclusive to That great citizen, Jovellanos, ap- 

ptfoYe, that three estates, the supe- pears to have had much wiser no* 

rior clergy, the nobility, and the tions of the ancient government of 

commons^ were essential members his country, as well as of the sort 

of the Li^lature in Castile, as of reformation which she wanted : 

they were in France and England; as we may infer from passag^es in 

and one is astonished to read in his Memoria k sua compatriotas, 

Marina* that no faltaron a ninguna Coruna, 1811, quoted by Marina 

de las formalidades de derecho los for the purpose of censure, 
monarcas quo no tuvieron por 
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SPAIN. 
Right of 
tasation. 



The primary and most essential characteristic of 
a limited monarchy is that money can only be 
levied upon the people through the consent of 
their representavelis. This principle was tho- 
roughly established in Castile ; and the statutes 
which enforce it, the remonstrances which protest 
against its violation, bear a lively analogy to cor- 
responding circumstances in the history of our 
constitution. The lands of the nobility and clergy 
were, I believe, always exempted from direct 
taxation j an immunity which perhaps rendered 
the attendance of the members of those estates in 
the cortes less regular. The corporate districts 
or concejos, which, as I have observed already, 
differed from the communities of France and Eng- 
land by possessing a large extent of territory, sub- 
ordinate to the principal town, were bound by 
their charter to a stipulated annual payment, the 
price of their franchises, called moneda forera. * 
Beyond this sum nothing could be demanded 
without the consent of the cortes. Alfonso VIII. 
in 1177> applied for a subsidy towards carrying on 
the siege of Cuenca. Demands of money do not 
however seem to have been very usual before the 
prodigal reign of Alfonso X. That prince and his 
immediate successors were not much inclined to 
respect the rights of their subjects j but they 



* Marina, Ensayo Hist. Crit. 
cap. 158. Teoria de las Cortes, 
t. li. p. 387. This is expressed in 
one of thdr fueros, or charters : 
Liberi et ingenui semper maneatis, 
reddendo mihi et successoribus 



meis in unoquoque anno in die 
Pentecostes de unaquaque domo 
12 denarios; et, nisi cum bona vo* 
luntate vestra fecerids, nullum 
alium serritium fadatis. 
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encountered a steady and insuperable resistance, chap. 
Ferdinand IV., in 1307, promises to raise no . 

money beyond his legal and customary dues. A spain. 
more explicit law was enacted by Alfonso XL 
in 1328, who bound himself not to exact from 
his people, or cause them to pay any tax, either 
partial or general, not hitherto established by law, 
without the previous grant of all the deputies 
convened to the cortes. * This abolition of illegal 
impositions was several times confirmed by the 
same prince. The cortes, in 1393, having made 
a grant to Henry III., annexed this condition, 
that " since they had granted him enough for his 
present necessities, and even to lay up a part for 
a future exigency, he should swear before one of 
the archbishops not to take or demand any money, 
service or loan, or any thing else of the cities and 
towns, nor of individuals belonging to them, on 
any pretence of necessity, until the three estates 
of the kingdom should first be duly summoned 
and assembled in cortes according to ancient 
usage. And if any such letters requiring money 
have been written, that they shall be obeyed, and 
not complied with*^\ His son John II. having 
violated this constitutional privilege on the allega- 

* De los con echar nin mandar This expression occurs frequently 

pagar pecho desaforado ninguno, in provisions made against illegal 

especial nin general, en toda mi acts of the crown ; and is charac- 

tierra, sin ser llamados primera- teristic of the singular respect 

mente a cortes, e otorgado por with which the Spaniards alwa^rs 

todos los procuradores que hi ve- thought it right to treat their 

nieren. p. 388, sovereign, while they were resist- 

f Obedecidas e non cumplidas. ing the abuses of his authority. 
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tion of a pressing necessity, the cortes, in 1420, 
presented a long remonstrance couched in very 
sPAis. respectful, but equally firm language, wherein 
they assert, " the good custom, founded in reason 
and in justice, that the cities and towns of your 
kingdoms shall not be compelled to pay taxes, 
or requisitions, or other new tribute, unless your 
highness order it by advice and with the grant of 
the said cities and towns, and of their deputies for 
them/* And they express their apprehension lest 
this right should be inJQringed, because, as they say, 
" there remains no other privilege ot liberty which 
can be profitable to subjects, if this be shaken/'* 
The king gave them as full satisfaction as they 
desired, that his encroachment should not be 
drawn into precedent. Some fresh abuses, during 
the unfortunate reign of Henry IV., produced 
another declaration in equally explicit language; 
forming part of the sentence awarded by the 
arbitrators to whom the differences between the 
king and his people had been referred at Medina 
del Campo in 1465. t The catholic kings, as 

^ * lift buenacostunibfed posses- gozar ni aprovechar quebranUdo 

sion fundada en razon h en justicia el sobre dicho. t. iii. p. 30. 

que las cibdades e villas de rues- f Declaramos d ordenamos, que 

tros reinos tenian de no ser man- eldichosefSorrei ninlosotrosreyes 

dado coger monedas h pedidos nin que despues del fueren non echan 

otro tributo nuevo alguno en los nin reparian nin pidan pedidos nin 

Yuestros reinos sin que la vuestra nioneaas en sus reynos, salvo por 

seiioria lo faga e ordene de consejo gran necessidad, ^ seyendo pri- 

e con otorgamiento de las cibdades mero accordado con los perlados ^ 

d villas de los vuestros reinos ^ de grandes de sus reynos, e con los 

sus procuradores en su nombre * * otros que a la sazon residieren ea 

* * * no queda otro previlegio ni su consejo, e seyendo para ello 

libertad deque los suboitospuedBn llamados los procuradores de las 
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they are eminently caDed, Ferdlndhd and Isabdla, 
never violated this part of the constitution ; nor 
did even Charles I., although sometimes refused spaii^. 
money by the cortes, attempt to exact it without 
their consent.* In the Recopilacion, or code of 
Castilian law, published by Philip 11., we read 
a positive declaration against arbitrary imposition 
of taxes, which remained unaltered on the feed 
of the statute-book till the present age.t The 
law was indeed frequently broken by Philip It. j 
but the cortes, who retained throughout the si^t- 
teenth century a degree of steadiness dnd courages 
truly admirable, when we consider their political 
weakness, did not cease to remonstrate with that 
suspicious tyrant, and recorded their imavailing 
appeal to the law of Alfonso XI., " so ancient 
and just, and which so long time has been used 
and observed." t 

cibclsdes 6 Tilias de siu reynos, ni genenHeB dfi lUtitu del feytu> th 

que para las tales cosas se suelen cortes, como esta dispuerto por lei 

e acostumbran llamar d seyendo del senor rei Dcm Alonso y se sig^ 

per los dichos procuradores otor- nifico a v. m. el daBo grande qthi 

gado el dicho pedimenfo d mone- con las naevas rentas habia resci- 

dai. t. ii. p. 391. bido el reitio, liupfiCdAdo a y. id. 

* Marina has published two let- fuese servido de mandarle aliviar 

ters froM Charles to the city of y dfeficafgar, y (jue ed to d6 ade- 

ToledOy in 1542 and 1548, re- lante se les hidesse merced de 

questing them to instruct their de- guardar las dichas leyes reales y 

puties to consent to a further srant que no se impusiessen nuevas reiv- 

of monej, which they had refused tas sin su asistencia : pues podria 

to do without leave of their con- v. m. estar satisfecho de que el 

stituents. t. iii. p. 180. 187. reino sirve en las cosas necessarias 

+ t. ii. p. 393. coti toda lealtad y hasta ahora nd 

4: £n las cortes de aSo de 70 se ha proveido lo susodicho; y e( 

y en las de 76 pedimos a v. m. reino por la obligacion que tienea 

fuese servide de' no poner nuevos pedir a v. m. guarde la dicha lei, y 

impuestos, rentas, pechos, ni dere- que no solamente ban cessado m 

chos ni otros tributos particulares necessidades de los subditos y na- 
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CHAP. The free assent of the people by their represent-? 
^^' atives to grants of money, was by no means a 



SPAIN, mere matter of form. It was connected with 
controai of othcr csscntlal rights, indispensable to its effectual 
^endi-^' exercise ; those of examining public accounts and 
checking the expenditure. The cortes, in the 
best times at least, were careful to grant no money, 
until they were assured that what had been 
already levied on their constituents had been pro- 
perly employed.* They refused a subsidy in 
1390, because they had already given so much, 
and ^* not knowing how so great a sum had been 
expended, it would be a great dishonour and 
mischief to promise any more.'' In 1406 they 
stood out a long time, and at length gave only 
half of what was demanded t Charles I. at- 
tempted to obtain money, in 1527, from the 
nobUity, as well as commons. But the former 
protested, that " their obligation was to follow the 
king in war, wherefore to contribute money was 
totally against their privilege, and for that reason 
they could not acquiesce in his majesty's request." t 
The commons also refused upon this occasion. In 
1538, on a similar proposition, the superior and 

tundes de t. m. pero antes crecen * Marina, t. ii. p. 404. 406. 

de cada dia : vuelve a ^uplicar a f p. 409. 

Y. m. sea servido concederle lo J. Feroquecontribuiralaguerra 

susodicho, y que las nuevas rentas, con ciertas sumas era totalmente 

pechos y derechos se quiten, y que opuesto a sus previlegios, ^ asi que 

de aquf adelante se guarde la dicha no podrian acomodarse a lo que 

lei del seSor rei don Alonso, como s. m. deseaba. — p. 411 . 

tan antigua y justa y que tanto 

tiempo se uso y guard6. — p. 395. 

This petition was in 1579, 
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lower nobility (los grandes y caballeros) '* begged, 
with all humility, that they might never hear any 
more of that matter." * spain. 

The contributions granted by cortes were as- 
sessed and collected by respectable individuals 
(hombres buenos) of the several towns and vil- 
lages, t This repartition^ as the French call it, of 
direct taxes, is a matter of the highest importance 
in those countries where they are imposed by 
means of a gross assessment on a district* The 
produce was paid to the royal council. It could 
not be applied to any other purpose than that to 
which the tax had been appropriated. Thus the 
cortes of Segovia, in 1407, granted a subsidy for 
the war against Granada, on condition "that it 
should not be laid out on any other service except 
this war ; " which they requested the queen and 
Ferdinand, both regents in John 11/ s minority, to 
confirm by oath. Part, however, of the money re- 
msuned unexpended, Ferdinand wished to apply 
it to his own object of procuring the crown of 
Aragon ; but the queen first obtained not only a 
release from her oath by the pope, but the con- 
sent of the cortes. They continued to insist upon 
this appropriation, though ineffectually, under the 
reign of Charles I. X 

The cortes did not consider it beyond the line 
of their duty, notwithstanding the respectful man- 
ner in which they always addressed the sovereign, 
to remonstrate against profuse expenditure even 

* Marina, t.ii. p. 411. X p. 412. 

t p. 398. 
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in his own household. They told Alfonso X, in 
1258, in the homely style of that age, that they 
SPAIN, thought it fitting that the king and his wife should 
eat at the rate of a hundred and fifty maravedis 
a day, and no more ; and that the king should 
order his attendants to eat more moderately than 
they did.* They remonstrated more forcibly 
against the prodigality of John II. Even in 1559, 
they spoke with an undaunted Castilian spirit to 
Philip II. ; " Sir, the expenses of your royal esta- 
blishment and household are much increased ; and 
we conceive it would much redound to the good 
of these kingdoms, that your majesty should di- 
rect them to be lowered, both as a relief to your 
wants, and that all the great men and other sub- 
jects of your majesty may take example therefrom, 
to restrain the great disorder and excess they com- 
mit in that respect." t 
Forms of The forms of a Castilian cortes were atialoefous 
to those of an English parliament m the four- 
teenth century. They were summoned by a 
writ almost exactly coincident in expression with 
that in use among us.t The session was opened 
by a speech from the chancellor or other chief 
officer of the court. The deputies Were invited 
to consider certain special business, and commonly 
to grant money. § After the principal aflPairs were 

* Mariiuii t.ii. p. 417. men egeinplo totos los grandes j 

f Senhor, los gastos de vuestro caballeros y otros subditos de v. m. 

real estado y mesa son muy cres- en la gran desorden y excessos que 

cidos, y entendemos que conyernia hacen en las cosas sobredichas. »- 

mucho al bien de estos reinos que p. 437. 

V. m. los mandasse moderar asl ± t. i. p. 175. t. iii. p. 103. 

para algon remedio de sub necessi- $ t i. p. 278. 

dades como para que de v. m. to- 
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dispatched) they conferred together, and having crap. 
examined the instructions of their respective con- . ^ ' . 
stituents, drew up a schedule of petitions. These Spain. 
were duly answered one by one, and from the pe- 
tition and answer, if fevourable, laws were after- 
wards drawn up, where the matter required a new 
law, or promises of redress were given, if the pe- 
tition related to an abuse or grievance. In the 
struggling condition of Spanish liberty under 
Charles I., the crown began to neglect answering 
the petitions of cortes, or to use unsatisfactory 
generalities of expression. TWs gave rise to many 
remonstrances. The deputies msisted, in 1523, on 
having answers before they granted money. They 
repeated the same contention in 15€5, and ob- 
tained a general law, inserted In the Recopilacion, 
enacting that the king shotild answer all their 
petitions before he dissolved the assembly.* This 
however wa* disregarded as before ; but the cortes, 
whose intrepid honesty under Philip II. so often 
attracts our admiration, continued, as late as 1586, 
to appeal to the written statute, and lament its 
violation, t 

According to the ancient fundamental consti* Right of 
tution of Castile, the king did not legislate for his i^uiat^n. 
subjects without their consent* The code of the 
Visigoths, called in Spain the Fuero Jusgo, was 
enacted in public councils, as were also the laws 
of the early kings of Leon, which appears by the 
reciting words of their preambles. 1: This consent 

• Marina, t. i. p. 301. J t. ii. p. 202. The acts of the 

t p. 288 — 304. cortes of Leon in 1020 run thus : 
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was originally given only by the higher estates, 
who might be considered, in a large sense, as re- 
presenting the nation, though not chosen by it ; 
but from the end of the twelfth century, by the 
elected deputies of the commons in cortes. The 
laws of Alfonso X., in 1258, those of the same 
prince in 1274, and many others in subsequent 
times, are declared to be made with the consent 
(con acuerdo) of the several orders of the kingdom. 
More commonly indeed, the preamble of Castilian 
statutes only recites their advice (consejo) ; but I 
do not know that any stress is to be laid on this 
circumstance. The laws of the Siete Partidas, 
compiled by Alfonso X., did not obtain any direct 
sanction till the famous cortes of Alcala in 1348, 
when they were confinned along with several 
others, forming altogether the basis of the statute- 
law of Spain,* Whether they were in fact re- 
ceived before that time, has been a matter contro- 
verted among Spanish antiquaries ; and upon the 
question of their legal validity at the time of their 
promulgation, depends an important point in Cas- 
tilian history, the disputed right of succession be- 
tween Sancho IV. and the infants of la Cerda j the 



omnes pontifices et abbates et op- 
timates regni Hispaniae jussu ipsius 
regis talia decreta decrevimus quae 
firaiiter teneantur futuris tempori- 
bus. So those of Salamanca in 
1178: Ego rex Fernandus inter 
caetera qus cum episcopis et abba- 
tibus rqgni nostri et quamplurimis 
aliis rel^osis, cum comitibus ter- 
rarum et principibus et rectoribus 



provinciarum, toto posse tenenda 
statuimus apud Salamancam. 

* Ensayo Hist. Crit. p. 353. 
Teoria de las Cortes, t. ii. p. 77. 
Marina seems to have changed his 
opinion between the publication of 
these two works, in the former of 
which he contends for the previous 
authority of the Siete Partidas, and 
in favour of the infants of la Cerda. 
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former claiming under the ancient customary law, 
the latter under the new dispositions of the Siete 
Partidas. If the king could not legally change 
the established laws without consent of his cortes, 
as seems most probable, the right of representative 
succession did not exist in favour of his grand- 
children, and Sancho IV. cannot be considered as 
an usurper. 

It appears upon the whole to have been a con- 
stitutional principle, that laws could neither be 
made nor annulled except in cortes. In 1506, this 
is claimed by the deputies as an established right* 
John the First had long before admitted, that what 
was done by cortes and general assemblies could 
not be undone by letters missive, but by such 
cortes and assemblies alone.t For the kings of 
Castile had adopted the English practice, of dis- 
pensing with statutes by a non obstante clause in 
their grants. But the cortes remonstrated more 
steadily against this abuse than our own parlia- 
ment, who suffered it to remain in a certain degree 
till the revolution. It was several times enacted 
upon their petition, especially by an explicit 
statute of Henry II., that grants, and letters patent 
dispensing with statutes, should not be obeyed, t 
Nevertheless John II., trusting to force or the 




SPAIN. 



* Los reyes establicieron que 
cuando habiessen de hacer leyes, 
para que fuessen provechosas a sua 
reynos y cada provincias fuesen 
proveidas, se Uamasen cortes y 
procuradores que entendiesen en 
ellas y por esto se establecio lei 
que DO se hiciesen ni renovasen 



leyes sino en cortes. Teoria de las 
Cortes, t.ii. p. 218. 

f Lo que es fecho por cortes ^ 
por ayuntamientos que non se 
pueda disfacer por las tales cartas, 
salvo por ayuntamientos e cortes. 
p. 215. 

t p. 215. 
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servility c^ the judges, had the assurance to dis* 
pense explicitly with this very law.* The cortes 
SPAIN, of Valladolid, in 144S, obtained fresh promises and 
enactments against such an abuse. Philip I, and 
Charles I. began to legislate without asking the 
consent of cortes i this grew much worse under 
Philip II., and reached its height under his succes- 
sors, who entirely abolished all constitutional pri* 
vileges. t In 1555^ we find a petition that laws 
made in cortes should be revoked no where else. 
The reply was such as became that age : " To this 
we answer, that we shall do what best suits our 
government.*' But even in I619, and still after- 
wards, the patriot representatives of Castile cou-p 
tinued to lift an unavailing voice against illegal 
ordinances^ though in the form of very humble 
petition; perhaps the latest testimonies to the 
expiring liberties of their country, t The denial of 
exclusive legislative authority to the crown must, 
however, be understood to admit the legality of 
particular ordinances, designed to strengthen the 
king's executive government.^ These, no doubt» 
like the royal proclamations in England, extended 
sometimes very far, and subjected the people to 
a sort of arbitrary coercion much beyond what our 
enlightened notions of freedom would consider as 
reconcileable to it. But in the middle ages, such 



* p. 216. t.iii. p.40. 

+ t. ii. p.218. 

j: Ha suplicado el reino k v. m. 
no se promulguen nuevas leyes, ni 
en todo ni en parte las antiguas se 



alteren sin que sea por cortes .... 
y por ser de tanta importancia 
vuelve el reino k suplicarlo humil- 
mente k v. m. — p. 220. 
$ p.20T. 
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temporary commands and prohibitions were not chap, 
reckoned strictly legislative, and passed, perhaps ^ ^^' 
rightly, for inevitable consequences of a scanty sfain. 
code, and short sessions of the national council. 

The kings were obliged to swear to the ob-p 
servance of laws enacted in cortes, besides their 
general coronation oath to keep the laws and pre^ 
serve the liberties of their people. Of this we find 
several instances from the middle of the thirteenth 
century j and the practice continued till the time 
of John II., who, in 1433, on being requested to 
swear to the laws then enacted, answered, that he 
intended to maintain them, and consequently no 
oath was necessary ; an evasion, in which the 
cortes seem unaccountably to have acquiesced.* 
The guardians of Alfonso XI. not only swore to 
observe all that had been agreed on at Burgos in 
1315, but consented, that if any one of them did 
not keep his oath, the people should no longer be 
obliged to regard or obey him as regent, t v 

It was customary to assemble the cortes of Cas- other rights 
tile for many purposes, besides those of granting ^ ^^^ 
money and concurring in legislation. They were 
summoned in every reign to acknowledge and con- 
firm the succession of the heir apparent j and upon 
his accession to swear allegiance, t These acts 
were however little more than formal, and accord- 
ingly have been preserved for the sake of parade, 
after all the real dignity of the cortes was annihil- 

♦ Teoria de las Cortes, t. i. + t. iii. p. 62. 

p. 306. % t. i, p. 33. t. ii. p. 24. 
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ated. In the fourteenth and fifteenth centuries, 
they claimed and exercised far more ample powers 
SPAIN, than our own parliament ever enjoyed. They 
assumed the right, when questions of regency oc- 
curred, to limit the prerogative, as well as to de- 
signate the persons who were to use it. * And the 
frequent minorities of Castilian kings, which were 
unfavourable enough to tranquillity and subordi- 
nation, served to confirm these parliamentary pri- 
vileges. The cortes were usually consulted upon 
all material business. A law of Alfonso XI. in 
1328, printed in the Recopilacion or code published 
by Philip II., declares, " Since in the arduous 
afiairs of our kingdom, the counsel of our natural 
subjects is necessary, especially of the deputies 
from our cities and towns, therefore we ordain and 
command that on such great occasions the cortes 
shall be assembled, and counsel shall be taken of 
the three estates of our kingdoms, as the kings 
our forefathers have been used to do."t A cortes 
of John II. in 1419, claimed this right of being 
consulted in all matters of importance, with a 
warm remonstrance against the alleged violation 
of so wholesome a law by the reigning prince; 
who answered, that in weighty matters he had 
acted, and would continue to act, in conformity 
to it.t What should be intended by great and 
weighty afiairs, might be not at all agreed upon by 
the two parties ; to each of whose interpretations 

* Teoria de las Cortes, p. 230. t P* ^• 

+ t.i. p.31. 
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these words gave pretty full scope. However, chap. 
the current usage of the monarchy certainly per- , 

ihitted much authority in public deliberations to spain. 
the cortes. Among other instances, which indeed 
will continually be found in the common civil his- 
tories, the cortes of Orcano in 1469 remonstrate 
with Henry IV. for allying himself with England 
rather than France, and give, as the first reason of 
complaint, that " according to the laws of your 
kingdom, when the kings have any thing of great 
importance in hand, they ought not to undertake 
it without advice and knowledge of the chief 
towns and cities of your kingdom.*' * This privi- 
lege of general interference was asserted, like other 
ancient rights, under Charles, whom they strongly 
urged, in 1548, not to permit his son Philip to de- 
part out of the realm, t It is hardly necessary to 
observe, that in such times they had little chance 
of being regarded. 

The kings of Leon and Castile acted, during council of 
the interval of the cortes, by the advice of a smaller "*' ** 
council, answering, as it seems, almost exactly to 
the king's ordinary council in England. In early 
ages, before the introduction of the commons, it 
is sometimes difficult to distinguish this body from 
the general council of the nation ; being composed, 
in fact, of the same class of persons, though in 
smaller numbers. A similar difficulty applies to 

* Porque, segunt leyes de nues- villas principales de vuestros rey- 

tros reynos, cuando los reyes han nos. Teoria de las Cortes, t. ii. 

de facer alguna cosa de gran impor- p . 24 1 . 
tancia, non lo deben facer sin con- f t.iii. p. 183. 

sejo e sabiduria de las cibdades e 

VOL. II. E 
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the English history. The nature of their proceed- 
^ ings seems best to ascertain the distinction. All 
SPAIN, executive acts, including those ordinances which 
may appear rather of a legislative nature, all 
grants and charters, are declared to be with the 
assent of the court (curia), or of the magnats of 
the palace, or of the chiefs or nobles.* This 
privy council was an essential part of all European 
monarchies. And, though the sovereign might be 
considered as free to call in the advice of whom- 
soever he pleased, yet, in fact, the princes of the 
blood and most powerful nobility had anciently a 
constitutional right to be members of such a 
council ; so that it formed a very material check 
upon his personal authority. 

The council underwent several changes, in 
progress of time, which it is not necessary to 
enumerate. It was justly deemed an important 
member of the constitution, and the cortes shewed 
a laudable anxiety to procure its composition in 
such a manner as to form a guarantee for the due 
execution of laws after their own dissolution. 
Several times, especially in minorities, they even 
named its members, or a part of them ; and in the 
reigns of Henry III. and John II. they obtained 
the privilege of adding a permanent deputation, 
consisting of four persons elected out of their own 
body, annexed as it were to the council, who 
were to continue at the court during the interval 



* Cum assensu magnatum pa- niiim principum meorum, nullo 
latii : Cum consilio curiae mem : contradicente nee reclamente. 
Cum consilio et beneplacito cm- p. 325. 
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of cortes, and watch over the due observance of chap. 

IV 

the laws.* This deputation continued, as an . 

empty formality, in the sixteenth century. In spain. 
the council the king was bound to sit personally 
three days in the week. Their business, which 
included the whole executive government, was 
distributed with considerable accuracy into what 
might be dispatched by the council alone, under 
their own seals and signatures, and what required 
the royal seal, t The consent of this body was 
necessary for almost every act of the crown, for 
pensions or grants of money, ecclesiastical and 
political promotions, and for charters of pardon, 
the easy concession of which was a great encou- 
ragement to the homicides so usual in those ages, 
and was restrained by some of our own laws.t 
But the council did not exercise any judicial 
authority, if we may believe the well-informed 
feuthor, from whom I have learned these parti- 
culars; unlike, in this, to the ordinary council of 
the kings of England. It was not until the days 
of Ferdinand and Isabella, that this, among other 
innovations, was introduced. § 

Civil and criminal justice was administered, in AdmiDis- 
the first instance, by the alcaldes, or municipal jStiw/ 
judges of towns ; elected within themselves, 
originally, by the community at large, but, in 
subsequent times, by the governing body. In 
other places, a lord possessed the right of juris- 

♦ Teoria de las Cortes, t. ii. t p. 360. 362. 372. 

p. 346. 5 p. 375. 379. 

t p. 354. 
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CHAP, diction, by grant from the crown, not, what we 
. find in countries where the feudal system was 

SPAIN, more thoroughly established, as incident to his 
own territorial superiority. The kings, however, 
began in the thirteenth century to appoint judges 
of their own, called corregidores, a name which 
seems to express concurrent jurisdiction with the 
regidores, or ordinary magistrates. • The cortes 
frequently remonstrated against this encroach- 
ment. Alfonso XI. consented to withdraw his 
judges from all corporations by which he had not 
been requested to appoint them.t Some attempts 
to interfere with the municipal authorities of Tole- 
do, produced serious disturbances under Henry III. 
and John II. t Even where the king appointed 
magistrates at a city's request, he was bound to 
select them from among the citizens. § From this 
immediate jurisdiction, an appeal lay to the ade- 
lantado or governor of the province, and from 
thence to the tribunal of royal alcaldes. || The 
latter, however, could not take cognizance of any 
cause depending before the ordinary judges ; a 
contrast to the practice of Aragon, where the 
justiciary's right of evocation (juris firma) was 
considered as a principal safeguard of public* li- 
berty.^ As a court of appeal, the royal alcaldes 
had the supreme jurisdiction. The king could 

♦ Alfonso X.says : Ningun ome + Teoria de las Cortes, p. 251. 

sea osado juzgar pleytos, se no f p. 255. Mariana, 1. xx. c. 13. 

fuere alcalde puesto por el rey. id. $ p. 255. 

fol. 27. This seems an encroach- || p. 266. 

ment on the municipal magis- t p. 260. 
trates. 
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only cause their sentence to be revised, but nei- 
ther alter nor revoke it* They have continued 
to the present day as a criminal tribunal ; but spain. 
civil appeals were transferred by the ordinances 
of Toro in 1371 to a new court, styled the king's 
audience, which, though deprived under Ferdi- 
nand and his successors of part of its jurisdic- 
tion, still remains one of the principal judicatures 
in Castile.t 

No people in a half-civilized state of society violent 

*^ *_ , , , . . , "^ actions of 

have a full practical security against particular JJ*jfj5».y«* 
acts of arbitrary power. They were more common 
perhaps in Castile, than in any other European 
monarchy, which professed to be free. Laws 
indeed were not wanting to protect men's lives 
and liberties, as well as their properties. Fer- 
dinand IV., in 1299, agreed to a petition that 
"justice shall be executed impartially according 
to law and right ; and that no one shall be put to 
death or imprisoned, or deprived of his possessions 
without trial, and that this be better observed 
than heretofore.*' t He renewed the same law in 
IS07. Nevertheless, the most remarkable circum- 
stance of this monarch's history was a violation 
of so sacred and apparently so well established 
a law. Two gentlemen having been accused of 
murder, Ferdinand, without waiting for any pro- 

* p. 287. 304. nin presos nin tornados \o que han 

I p. 292 — 302. sin ser oidos por derecho 6 por 

Que mandase facer la justicia fuero de aquel logar do acaesciere, 

en aquellos que la merecen comu- 6 que sea guardado mejor que se 

nalmente con fuero i^ con derecho guardo fasta aquf. Marina, En- 

c los homes que non scan muertos sayo Hist. Critico, p. 148. 
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CHAP, cess, ordered them to instant execution. They 
. summoned him with their last words to appear 

SPAIN, before the tribunal of God in thirty days ; and 
his death within the time, which has given him 
the simame of the Summoned, might, we may 
hope, deter succeeding sovereigns from iniquity 
so flagrant But from the practice of causing 
' their enemies to be assassinated, neither law nor 
conscience could withhold them. Alfonso XL 
was more than once guilty of this crime. Yet he 
too passed an ordinance in 1325 that no warrant 
should issue for putting any one to death, or 
seizing his property, till he should be duly tried 
by course of law. Henry II. repeats the same law 
in very explicit language.* But the civil history 
of Spain displays several violations of it. An 
extraordinary prerogative of committing murder 
appears to have been admitted, in early times, by 
several nations who did not acknowledge un- 
limited power in their sovereign.t Before any re- 
gular police was established, a powerful criminal 
might have been secure from all punishment, but 
for a notion, as barbarous as any which it served 
to counteract, that he could be lawfully killed by 
the personal mandate of the king. And the 

* Que non mandemos matar dre. Teoria de las Cortes, t.ii. 

nin prender nin lisiar nin despe^ p. 287. 

char nin tomar a alguno ninguna f Si ^uis hominem per jussio- 

cosa de lo suyo,sin ser ant^ llama^ nem regis vel ducis sui Occident, 

do e oido e vencido por fuero 6 non requiratiir ei, nee sit faidosus, 

por derecho, por querella nin por quia jussio domini sui fiiit, et non 

querellas que a nos fuesen dadas, potuit contradicere jussionem. Le- 

seguDt que esto est& ordenado ges Baiuvariorum, tit.ii. in Baluz. 

por el rei don Aionso nuestro pa- Capitularibus. 
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frequent attendance of sovereigns in their courts chap. 
of judicature might lead men not accustomed to , ^^' . 
consider the indispensable necessity of legal forms^ spain. 
to confound an act of assassination with the exe- 
cution of justice* 

Though it is very improbable that the nobility confcder- 
were not considered as essential members of the ^^bfuty. ^ 
cortes, they certainly attended in smaller numbers 
than we should expect to jfind from the great legis- 
lative and deliberative authority of that assembly. 
This arose chiefly from the lawless spirit of that 
martial aristocracy, which placed less confidence 
in the constitutional methods of resisting arbitrary 
encroachment, than in its own armed combin- 
ations.* Such confederacies to obtain redress of 
grievances by force, of which there were five or 
six remarkable instances, were called Hermandad 
(brotherhood or union), and though not so expli- 
citly sanctioned as they were by the celebrated 
Privilege of Union in Aragon, found countenance 
in a law of Alfonso X. which cannot be deemed 
so much to have voluntarily emanated from that 
prince as to be a record of original rights possessed 
by the Castilian nobility. " The duty of subjects 
towards their king,** he says, " enjoins them not to 
permit him knowingly to endanger his salvation, 
nor to incur dishonour and inconvenience in his 
person or family, nor to produce mischief to his 
kingdom. And this may be fulfilled in two ways ; 
one by good advice, shewing him the reason wher e- 

* Teoria de las Cortes, t. ii. p. 465. 
£ 4 
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fore he ought not to act thus ; the other by deeds, 
seeking means to prevent his going on to his own 
ruin, and putting a stop to those who give him ill 
counsel, forasmuch as his errors are of worse 
consequence than those of other men, it is the 
bounden duty of subjects to prevent his commit- 
ting them." * To this law the insurgents appealed, 
in their coalition against Alvaro de Luna ; and 
indeed we must confess, that however just and 
admirable the principles which it breathes, so"ge- 
neral a licence of rebellion was not likely to pre- 
serve the tranquillity of a kingdom. The deputies 
of towns in a cortes of 1445 petitioned the king to 
declare that no construction should be put on this 
law, inconsistent with the obedience of subjects 
towards their sovereign j a request to which of 
course he willingly acceded. 

Castile, it will be apparent, bore a closer analogy 
to England in its form of civil polity, than France 
or even Aragon. But the frequent disorders of 
its government and a barbarous state of manners, 
rendered violations of law much more continual 
and flagrant than they were in England under the 
Plantagenet dynasty. And besides these practical 
mischiefs, there were two essential defects in the 
constitution of Castile, through which perhaps it 
was ultimately subverted. It wanted those two 
brilliants in the coronet of British liberty, the re- 
presentation of freeholders among the commons, 
and trial by jury. The cortes of Castile became a 



* Ensayo Hist. Critico, p,312. 
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congress of deputies from a few cities, public-spi^ chap. 
rited indeed and intrepid, as we find them in bad . 

times, to an eminent degree, but too much limited spain. 
in number, and too unconnected with the territo- 
rial aristocracy, to maintain a just balance against 
the crown. Yet with every disadvantage, that 
country possessed a liberal form of government, 
and was animated with a noble spirit for its de- 
fence. Spain, in her late memorable though short 
resuscitation, might well have gone back to her 
ancient institutions, and perfected a scheme of 
policy which the great example of England would 
have shewn to be well adapted to the security of 
freedom. What she did, or rather attempted in- 
stead, I need not recall. May her next effort 
be more wisely planned, and more happily termi- 
nated ! * 

Though the kingdom of Aragon was very infe- Affnire of 
rior in extent to that of Castile, yet the advantages 
of a better form of government and wiser sove- 
reigns, with those of industry and commerce along 
a line of sea coast, rendered it almost equal in 
importance. Castile rarely intermeddled in the 
civil dissensions of Aragon ; the kings of Aragon 
frequently carried their arms into the heart of 
Castile. During the sanguinary outrages of Peter 
the Cruel, and the stormy revolutions which ended 
in establishing the house of Trastamare, Aragon was 
not indeed at peace, nor altogether well governed ; 
but her political consequence rose in the eyes of 
Europe through the long reign of the ambitious and 

* The first edition of this work was published in 1818. 
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wily Peter IV., whose sagacity and good fortune 
redeemed, according to the common notions of 
SPAIN, mankind, the iniquity with which he stripped his 
relation the king of Majorca of the Balearic islands, 
and the constant perfidiousness of his character. I 
have mentioned in another place the Sicilian war, 
prosecuted with so much eagerness for many years 
by Peter III. and his son Alfonso III. After this 
object was rehnquished, James II. undertook an 
enterprise less splendid, but not much less difficult, 
the conquest of Sardinia. That island, long ac- 
customed to independence, cost an incredible ex- 
pense of blood iind treasure to the kings of Aragon 
during the whole fourteenth century. It was not 
fully subdued till the commencement of the next, 
under the reign of Martin. 
Disputed At the death of Martin, king of Aragon, in 1410, 
X?tbe ° a memorable question arose as to the right of sue- 
Martin. cession. Though Petronilla, daughter of Ramiro II., 
had reigned in her own right from 1137 to 1172, 
an opinion seems to have gained ground from the 
thirteenth century, that females could not inherit 
die crown of Aragon. Peter IV. had excited 
a civil war by attempting to settle the succession 
upon his daughter, to the exclusion of his next 
brother. The birth of a son about the same time 
suspended the ultimate decision of this question ; 
but it was tacitly understood that what is called 
the Salic law ought to prevail.* Accordingly, 

* Zurita, tii. f. 188. It was logy seems to have had some influ- 

pretended that women were ex- eucc in determining the Aragonese 

eluded from the crown in England to adopt a Salic law. 
as well as France: and this ana- 
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on the death of John I. in 1395, his two daughters 
were set aside in favour of his brother Martin, ^ 
though not without opposition on the part of the 
elder, whose husband, the count of Foix, invaded 
the kingdom, and desisted from his pretension 
only through want of force. Martin's son, the 
king of Sicily, dying in his father's life-time, the 
nation was anxious that the king should fix upon 
his successor, and would probably have acquiesced 
in his choice. But his dissolution occurring more 
rapidly than was expected, the throne remained 
absolutely vacant. The count of Urgel had ob- 
tained a grant of the lieutenancy, which was the 
right of the heir apparent. This nobleman pos- 
sessed an extensive territory in Catalonia, border- 
ing on the Pyrenees. He was grandson of James, 
next brother to Peter IV., and, according to our 
rules of inheritance, certainly stood in the first 
place. The other claimants were the duke of 
Gandia, grandson of James II., who, though de- 
scended from a more distant ancestor, set up a 
claim founded on proximity to the royal stock, 
which in some countries was preferred to a repre- 
sentative title ; the duke of Calabria, son of Vio- 
lante, younger daughter of John I. (tlfc countess 
of Foix being childless); Frederic count of Luna, 
a natural son of the younger Martin, king of Sicily, 
legitimated by the pope, but with a reservation 
excluding him from royal succession ; and finally, 
Ferdinand infant of Castile, son of the late king's 
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sister.* The count of Urgel was fiivoured in ge- 
neral by the Catalans, and he seemed to have a 
powerful support in Antonio de Luna, a baron of 
Aragon so rich, that he might go through his own 
estate from France to Castile. But this apparent 
superiority frustrated his hopes. The justiciary 
and other leading Aragonese were determined not 
to suffer this great constitutional question to be 
decided by an appeal to force, which might sweep 
away their liberties in the struggle. Urgel, con- 
fident of his right, and surrounded by men of 
ruined fortunes, was unwilling to submit his pre- 
tensions to a civil tribunal. His adherent, An- 
tonio de Luna, committed an extraordinary out- 
rage, the assassination of the archbishop of Sara- 
gosa, which alienated the minds of good citizens 
from his cause. On the other hand, neither the 



« The subjoined pedigree will shew more clearly the respective titles of the 
competitors : — 



Jambs II. died las?. 
J 



Alfonso IV. d. 1336. 



D.of 



Gandia. 



Peter IV. d. 1887. 
I 



£leanor Q. of Castile. John I. d. 1395. Martin, Peter C. of Urgel. 



James C. of Urgel. D» qf Gandia. 



K. 



Henry III. FertUnand. 
of Castile. 



,L. 



I 



d. 14ia 



Martin, 



C. cf UrgeL 



j King of Sicily, 1409. 

Joanna Vioiante • 

Jobnil. Countess of Foix. Q. of Naples. • 

K. of Castile. I Frederic 

I C. qfLuna. 
Ijouis D, qf 
Calabria, 
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duke of Gandia, who was very old *, nor the count 
of Luna, seemed fit to succeed. The party of 
Ferdinand, therefore, gained ground by degrees, spain. 
It was determined, however, to render a legal sen- 
tence. The cortes of each nation agreed upon the 
nomination of nine persons, three Aragonese, three 
Catalans, and three Valencians, who were to dis- 
cuss the pretensions of the several competitors, and 
by a plurality of six votes to adjudge the crown. 
Nothing could be more solemn, more peaceful, nor, 
in appearance, more equitable than the proceedings 
of this tribunal. They summoned the claimants 
before them, and heard them by counsel. One of 
these, Frederic of Luna, being ill defended, the 
court took charge of his interests, and named other 
advocates to maintain them. A month was passed 
in hearing arguments; a second was allotted to 
considering them; and at the expiration of the 
prescribed time, it was announced to the people by 
the mouth of St. Vincent Ferrier, that Ferdinand 
of Castile had ascended the throne, t 



* This duke of Gandia died count of Urgel; one doubtfully be- 

durins the interregnum. His son, tween the count of Urgel and duke 

though not so objectionable on the of Gandia; the ninth declined to 

score of age, seemed to have a vote. Zurita, t.iii. f, 71. It is 

worse claim ; yet he became a curious enough, that John, king of 

competitor. Castile, was altogetherdisr^arded ; 

f Biancse Commentaria, in though his claim was at least as 

Schotti Hispania lUustrata, t. ii. plausible as that of his uncle Fer- 

Zurita, t.iii. f. 1 — 74. Vincent dinand. Indeed, upon the princi- 

Ferrier was the cnost distinguished pies of inheritance to which we are 

churchman of his time in Spain, accustomed, Louis duke of Cala- 

His influence, as one of the nine briahad aprior riffht to Ferdinand, 

judges, is said to have been very admitting the rule which it was 

instrumental in procuring the necessary for both of them to es- 

crown for Ferdinand. Five others tablish ; namely, that a right of 

voted the same way ; one for the succession might be transmitted 
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Decision ia 
favour of 
Ferdinand 
of Castile. 



Alfonso V. 

1416 



John II. 

1458 



In this decision it is impossible not to suspect 
tliat the judges were swayed rather by politic con- 
siderations, than a strict sense of hereditary right 
It was therefore by no means universally popular, 
especially in Catalonia, of which principality the 
count of Urgel was a native; and perhaps the 
•great rebellion of the Catalans fifty years after- 
wards may be traced to the disaffection which this 
breach, as they thought, of the lawful succession 
had excited. Ferdinand however was well received 
in Aragon. The cortes generously recommended 
the count of Urgel to his favour, on account of the 
great expenses he had incurred in prosecuting his 
claim. But Urgel did not wait the effect of this 
recommendation. Unwisely attempting a rebellion 
with very inadequate means, he lost his estates, 
and was thrown for life into prison. Ferdinand's 
successor was his son Alfonso V., more distinguished 
in the history of Italy than of Spain. For all the 
latter years of his life, he never quitted the king- 
dom that he had acquired by his arms ; and, en- 
chanted by the delicious air of Naples, entrusted 
the government of his patrimonial territories to the 
care of a brother and an heir. John II., upon 
whom they devolved by the death of Alfonso 
without legitimate progeny, had been engaged 
during his youth in the turbulent revolutions of 
Castile, as the head of a strong party that opposed 



through females, which females 
could not personally enjoy. This, 
as is well known, had been ad- 



vanced in the preceding age by 
Edward III. as the foundation of 
his claim to the crown of France, 
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1420 



1442 



t'^-i 



/'. 



the domination of Alvaro de Luna. By marriage 
with the heiress of Navarre, he was entitled, ac- 
cording to the usage of those times, to assume the 
title of king, and administration of government 
during her life. But his ambitious retention of 
power still longer produced events which are the 
chief stain on his memory. Charles prince of ^ / 
Viana was, by the constitution of Navarre, entitled 
to succeed his mother. She had requested him in 
her testament not to assume the goverment with- 
out his Cither's consent. That consent was always 
withheld. The prince raised what we ought not 
to call a rebellion; but was made prisoner, and 
remained for some time in captivity. John's ill- 
disposition towards his son was exasperated by a 
step-mother, who scarcely disguised her intention 
of placing her own child on the throne of Aragon 
at the expense of the eldest-bom. After a life 
of perpetual oppression, chiefly passed in exile or 
captivity, the prince of Viana died in Catalonia, 
at a moment when that province was in open 
insurrection upon his account. Though it hardly 
seems that the Catalans had any more general pro- f'' j 
vocations, they persevered for more than ten years 
with inveterate obstinacy in their rebellion ; offer- 
ing the sovereignty first to a prince of Portugal, 
and afterwards to Regnier duke of Anjou, who 
was destined to pass his life in unsuccessful com- 
petition for kingdoms. The king of Aragon 
behaved with great clemency towards these in- 
surgents on their final submission. 

It is consonant to the principle of this work, g^S'S***" 

Angon. 



7- 



• ^ 'r 
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sort of regal 
aristocracy. 



to pass lightly over the common details of history, 
in order to fix the reader's attention more fully on 
subjects of philosophical inquiry. Perhaps in no 
European monarchy, except our own, was the 
form of government more interesting than in 
Aragon, as a fortunate temperament of law and 
Originally a justicc with the royal authority. So far as any 
thing can be pronounced of its earlier period 
before the capture of Saragosa in 1118, it was a 
kind of regal aristocracy, where a small number 
of powerful barons elected their sovereign on 
every vacancy, though, as usual in other countries, 
out of one family ; and considered him as little 
more than the chief of their confederacy.* These 
were the ricoshombres or barons, the first order of 
the state. Among these the kings of Aragon, in 
subsequent times, as they extended their domi- 
nions, shared the conquered territory in grants of 
honours on a feudal tenure, t For this system 
was fully established in the kingdom of Aragon. 
A rico hombre, as we read in Vitalis, bishop of 
Huesca, about the middle of the thirteenth cen- 



Privileilfes 
ofthericot- 
bombres or 
barons. 



* Alfonso III. complained, that 
his barons wanted to bring back 
old times, quando havia en el reyno 
tantos reyes como ricos hombres. 
Biancse Commentaria, p. 787. The 
form of election, supposed to have 
been used by these bold barons, is 
well known. " We who are as 
eood as you, chuse you for our 
king and lord, provided that you 
observe our laws and privileges, 
and if not, not." But I do not 
much believe the authenticity of 
this form of words. See Robert- 



son's Charles V. vol. i. note 31. 
It is, however, sufficiently agree- 
able to the spirit of the old govern- 
ment. 

f Los ricos hombres, por los 
feudos que tenian del rey, eran 
obligados de seguir al rey, si yva 
en persona a la gucrra, y residir en 
ella tres meses en cadaun ano. 
Zurita, t. i. fol. 43. (Saragosa, 
1610.) A fief was usually called 
in Aragon an honour, que en Cas- 
tilla llamavan tierra, y en el prin- 
cipado de Cataluna feudo. fol. 46. 
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tury *, must hold of the king an honour or barony chap. 
capable of supporting more than three knights ; . 



and this he was bound to distribute among his spain. 
vassals in military fiefs. Once in the year he 
might be summoned with his feudataries to serve 
the sovereign for two months (Zurita says three) ; 
and he was to attend the royal court, or general 
assembly, as a counsellor, whenever called upon, 
assisting in its judicial as well as deUberative 
business. In the towns and villages of his barony 
he might appoint bailiffs to administer justice, 
and receive penalties ; but the higher criminal 
jurisdiction seems to have been reserved to the 
crown. According to Vitalis, the king could divest 
these ricoshombres of their honours at pleasure, 
after which they fell into the class of mesnadaries, 
or mere tenants in chief. But if this were con- 
stitutional in the reign of James I., which Blancas 
denies, it was not long permitted by that high- 
spirited aristocracy. By the General Privilege or 
Charter of Peter III. it is declared that no barony 
can be taken away without a just cause and legal 
sentence of the justiciary a ndcouncil of barons, t 
And the same protection was extended to the 
vassals of the ricoshombres. 

Below these superior nobles were the mesnada- JSJ^f °**" 

* I do not know whether this cia, Mesnadarius, &c. Several 

work of Yitalis has been printed ; illustrations of these military te- 

but there are large extracts from it nures may be found in the Fueros 

in Blancas's history, and also in de Aragon, especially lib. 7. 
Du Cange, under the words In&n- f Biancse Comm. p. 730. 
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•autry. 



Liberties of 
the Angon- 
eae king- 
dom. 



ries, corresponding to our mere tenants in chief, 
holding estates not baronial immediately from the 
crown } and the military vassals of the high nobi- 
lity, the knights and infanzones ; a word which 
may be rendered by gentlemen. These had con- 
siderable privileges in that aristocratic govern- 
ment ; they were exempted from all taxes, they 
could only be tried by the royal judges for any 
crime ; and offences committed against them were 
punished with additional severity.* The ignoble 
classes were, as in other countries, the burgesses 
of towns, and the villeins or peasantry. The 
peasantry seem to have been subject to territorial 
servitude, as in France and England. Vitalis 
says, that some villeins were originally so unpro- 
tected, that, as he expresses it, they might be 
divided into pieces by the sword among the sons 
of their masters ; till they were provoked to an 
insurrection, which ended in establishing certain 
stipulations, whence they obtained the denomina- 
tion of villeins de parada^ or of convention. t 

Though from the twelfth century the principle 
of hereditary succession to the throne superseded, 
in Aragon as well as Castile, the original right 
of chusing a sovereign within the royal family, 
it was still founded upon one more sacred and 
fundamental, that of compact. No king of Ara- 
gon was entitled to assume that name, until he 
had taken a coronation oath, administered by 



* Biancse Comm. p. 732. 



t p. 729. 
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the justiciary at Saragosa, to observe the laws chap. 
and liberties of the realm.* Alfonso III., in 1285, , ^^' . 
being in France at the time of his father's death, spain. 
named himself king in addressing the states, who 
immediately remonstrated on this premature as- 
sumption of his title, and obtained an apology.t 
Thus too Martin, having been called to the crown 
of Aragon by the cortes, in 1395, was specially 
required not to exercise any authority before his 
coronation.t 

Blancas quotes a noble passage from the acts 
of cortes in 1451. "We liave always heard of 
old time, and it is found by experience, that, 
seeing the great barrenness of this land, and the 
poverty of the realm, if it were not for the 
liberties thereof, the folk would go hence to live 
and abide in other realms, and lands more 
fruitful."§ This high spirit of freedom had long 



* Zurita, Anales de Aragon, eras. p. 571. Aragon was, in fact, 

t. i. fol. 104. t iii. fol. 76. a poor country, barren and ill 

f Biancse Comm. p.661. They peopled. The kin^ were forced 

acknowledged, at the same time, to go to Catalonia for nionej^, and 

that he was their natural lord, and indeed were little able to maintain 

entitled to reign as lawful heir to expensive contests. The wars of 

his father — so oddly were the he- Peter IV. in Sardinia, and of Al- 

reditaryand electiTe titles jumbled fonso V. with Genoa and Naples, 

together. Zurita, t. i. fol. 303. impoverished their people. A 

t Zurita, t. iL fol. 424. hearth-tax having been imposed 

$ Siempre havemos oydo dezir in 1404, it was found that there 

antigament, d se troba por espe- were 42,683 houses in Aragon, 

riencia, que attendida la grand which, according to most calcula- 

sterilidad de aquesta tierra, ^ tions, will not give much more than 

probreza de aqueste regno, si non 200,000 inhabitants. In 1429, a 

lues por las libertades de aquel, se similar tax being laid on, it is said 

yrian a biyir, y habitar las gentes that the number of houses was 

a otros regnos, e tierras mas fruti'- diminished in consequence of war. 
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CHAP, animated the Aragonese. After several contests 
* f with the crown in the reign of James I., not to go 



SPAIN, back to earlier times, they compelled Peter III. in 
Si?fiwof 1283, to grant a law, called the General Privilege, 
the Magna Charta of Aragon, and perhaps a more 
full and satisfactory basis of civil liberty than our 
own. It contains a series of provisions against 
arbitrary tallages, spoliations of property, secret 
process after the manner of the Inquisition in 
criminal charges, sentences of the justiciary with- 
out assent of the cortes, appointment of foreigners 
or Jews to judicial offices, trials of accused persons 
in places beyond the kingdom, the use of torture, 
except in charges of falsifying the coin, and the 
bribery of judges. These are claimed as the 
ancient liberties of their country. " Absolute 
power (mero imperio e mixto), it is declared, 
never was the constitution of Aragon, nor of 
Valencia, nor yet of Ribagor9a, nor shall there 
be in time to come any innovation made ; but 
only the law, custom, and privilege which has been 
anciently used in the aforesaid kingdoms."* 
unJinf* **' '^^^ concessions extorted by our ancestors from 
John, Henry III., and Edward I., were secured 
by the only guarantee those times could afford, 
the determination of the barons to enforce them 
by armed confederacies. These, however, were 
formed according to emergencies, and, except in 

Zurita, t.ili. fol. 189. Itcontaina * Fueros de Aragon, fol. 9. 
at present between 600,000 and Zurita, t. i. fol. 265. 
700,000 inhabitants. 
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the famous commission of twenty-five conservators chap. 
of Magna Charta, in the last year of John, were v. 



certainly unwarranted by law. But the Aragonese spain. 
established a positive right of maintaining their 
liberties by arms. This was contained in the 
Privilege of Union granted by Alfonso III. in 
1287, after a violent conflict with his subjects ; 
but which was afterwards so completely abolished 
and even eradicated from the records of the 
kingdom, that its precise words have never been 
recovered.* According to- Zurita, it consisted of 
two articles : first, that in the case of the king's 
proceeding forcibly against any member of the 
union without previous sentence of the justiciary, 
the rest should be absolved from their allegiance ; 
secondly, that he should hold cortes every year in 
Saragosa.t During the two subsequent reigns of 
James II. and Alfonso IV. little pretence seems 
to have been given for the exercise of this rights 
But dissensions breaking out under Peter IV. in 
1347, rather on account of his attempt to settle 
the crown upon his daughter, than of any specific 
public grievances, the nobles had recourse to the 
Union, that last voice, says Blancas, of an almost Revolt 
expiring state, full of weight and dignity, to JSmW. 
chastise the presumption of kings.t They assem- 

* Blancas says that he had dis- to destroy all recollection of that 
covered a copy of the Privilege of dangerous law. p. 662. 
Union in the archives of the see of + t.i. fol. 322. 
Tarraeona, and would gladW have 4: Priscara illam Unionis, quasi 
published it, but for his deference morientis reipublicae extremam vo- 
te the wisdom of former ages, cem, auctoritatis et gravitatis ple^ 
which had studiously endeavoured nam, regum insolentiae apertum 

F 3 
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CHAP, bled at Saragosa, and used a remarkable seal for 
, ^^' , all their public instruments, an engraving from 
SPAIN, which may be seen in the historian I have just 
quoted. It represents the king sitting on his 
throne, with the confederates kneeling in a sup^ 
pliant attitude around, to denote their loyalty, 
and unwillingness to offend. But in the back- 
ground tents and lines of spears are discovered, 
as a hint of their ability and resolution to defend 
themselves. The legend is Sigillum Unionis Ara* 
gonum. This respectful demeanour towards a 
sovereign against whom they were waging war, 
reminds us of the language held out by our Long 
Parliament, before the Presbyterian party was 
overthrown. And although it has been lightly 
censured as inconsistent and h3rpocritica1, this 
tone is the safest that men can adopt, who, deem- 
ing themselves under the necessity of withstanding 
the reigning monarch, are anxious to avoid a 
change of dynasty, or subversion of their consti- 
tution. These confederates were defeated by the 
king at Epila in 1348.*^ But his prudence and the 
remaining strength of his opponents inducing him 

vindicem exdtarunt, summ^ ac being fifterwards established, the 

singular] bononim omnium con- former contentions and wars came 

sensione. p. 669. It is remark- to an end; means being found to 

able, that such strong language put the weak on a level with the 

should have been tolerated under powerful, in which consists the 

Philip II. peace and tranquillity of all states ; 

* Zurita observes that the bat- and from thence the name of 

tie of Epila was the last fought in Union was, by common consent, 

defence of public liberty, for which proscribed, t. ii. fol. 226. Bkn- 

it was held lawful of old to take cas also remarks, that nothing 

up arms, and resist the king, by could have turned out more ad- 

vutue of the Privileges of Union, vanta^eous to the Ara^onese, than 

For the authority of the justiciary their ill fortune at Epiia. 
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to pursue a moderate course, there ensued a more chap. 
legitimate and permanent balance of the con- , ^^' , 
stitution from this victory of the royalists. The spain. 
Privilege of Union was abrogated, Peter himself of unifS 
cuttinfi[ to pieces with his sword the original oiheJpro^ 

■n • 11 1 visions in- 

instrument. But m return many excellent laws "tituted, 
for the security of the subject were enacted * ; and 
their preservation was entrusted to the greatest 
officer of the kingdom, the justiciary, whose 
authority and pre-eminence may in a great degree 
be dated from this period.t That watchfulness 
over public liberty, which originally belonged to 
the aristocracy of ricoshombres, always apt to 
thwart the crown, or to oppress the people, and 
which was afterwards maintained by the danger- 
ous Privilege of Union, became the duty of a civil 
magistrate, accustomed to legal rules, and respon- 
sible for his actions, whose office and functions are 
the most pleasing feature in the constitutional 
history of Aragon. 

The juBtiza or justiciary of Aragon has been P*f«jj^ 
treated by some writers as a sort of anomalous 
magistrate, created originally as an intermediate 
power between the king and people, to watch over 
the exercise of royal authority. But I do not 
perceive that his functions were, in any essential 
respect, different from those of the chief justice 
of England, divided, from the time of Edward I., 
among the judges of the King's Bench. We 

* Fueros de Aragon. Deiis, f Bianc. Comm. p. 671. 811. 
quae Dominus rex. fol. 14, et alibi Zurita, t. ii. fol. 229. 
passim. 

F 4 




72 STATE OF EUROPE 

should undervalue our own constitution by sup* 
posing that there did not reside in that court as 
SPAIN. 1 perfect an authority to redress the subject's inju- 
ries, as was possessed by the Aragonese magistrate. 
In the practical exercise, indeed, of this power, 
there was an abundant difference. Our English 
judges, more timid and pliant, left to the remon- 
strances of parliament that redress of grievances 
which very frequently lay within the sphere of 
/ their jurisdiction. There is, I believe, no recorded 
instance of a habeas corpus granted in any case of 
illegal imprisonment by the crown or its officers 
during the continuance of the Plantagenet dynasty. 
We shall speedily take notice of a very different 
conduct in Aragon. 

The office of justiciary, whatever conjectural 
antiquity some have assigned to it, is not to be 
traced beyond the capture of Saragosa in 1118, 
when the series of magistrates commences.* But 
for a great length of time they do not appear to 
have been particularly important; the judicial 
authority residing in the council of ricoshombres, 
whose suffrages the justiciary collected, in order 
to pronounce their sentence rather than his own. 
A passage in Vitalis, bishop of Huesca, whom I 
have already mentioned, shews this to have been 
the practice during the reign of James I.t Gra- 

* Biancae Comment, p. 638. jurisdictions of the ricoshombres. 

f Id. p. 722. Zurita indeed t.i. fol. 102. But if I do not 

refers the justiciary's pre-emi- misunderstand the meaning of 

nence to an earlier date ; namely, Vitalis, his testimony seems to be 

the reign of Peter II., who took beyond dispute. By the General 

away a great part of the local Privilege of 12S3, the justiciary 
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dually, as notions of liberty became more definite, chap. 

IV. 



and laws more numerous, the reverence paid to 
their permanent interpreter grew stronger ; and spain. 
there was fortunately a succession of prudent and 
just men in that high oflSce, through whom it 
acquired dignity and stable influence. Soon after 
the accession of James II., on some dissensions 
arising between the king and his barons, he called 
in the justiciary as a mediator, whose sentence, 
says Blancas, all obeyed.* At a subsequent time 
in the same reign, the military orders, pretending 
that some of their privileges were violated, raised 
a confederacy or union against the king. James 
offered to refer the dispute to the justiciary, 
Ximenes Salanova, a man of eminent legal know- 
ledge. The knights resisted his jurisdiction, 
alleging the question to be of spiritual cog- 
nizance. He decided it however against them in 
full cortes at Saragosa, annulled their league, and 
sentenced the leaders to punishment, t It was 
adjudged also that no appeal could lie to the 
spiritual court from a sentence of the justiciary 
passed with assent of the cortes. James II. is 
said to have frequently sued his subjects in the 
justiciary's court, to shew his regard for legal 
measures; and during the reign of this good 

was to advise with the ricoshom- cortes seems to render this in a 

bres, in all cases where the king nature of a legislative, rather than 

was a party against any of his sub- a judicial proceeding; but it is 

jects. Zurita, f. 281. See also difficult to pronounce about a 

f. 180. transaction so remote in time, 

* p. 663. and in a foreign country, the na^ 

t Zurita, t. i. f. 403.; t. ii. f.34. tive historians. writing rather con- 

Bianc. p. 666. The assent of the cisely. 
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CHAP, prince, its authority became more established.* 
■ Yet it was not perhaps looked upon as fully equal 

SPAIN, to maintain public liberty against the crown, till, 
in the cortes of 1348, after the Privilege of Union 
, was for ever abolished, such laws were enacted, 
and such authority given to the justiciary, ua 
proved eventually a more adequate barrier against 
oppression, than' any other country could boast. 
All the royal as well as territorial judges were 
bound to apply for his opinion in case of legal 
difficulties arising in their courts, which he was to 
certify within eight days. By subsequent statutes 
of the same reign, it was made penal for any one 
to obtain letters from the king, impeding the exe- 
cution of the justiza's process, and they were 
declared null. Inferior courts were forbidden to 
proceed in any business after his prohibition, t 
Many other laws might be cited, corroborating 
the authority of the great magistrate ; but there 
are two parts of his remedial jurisdiction, which 
deserve special notice. 

These are the processes of jurisfirma, or firma 
del derecho, and of manifestation. The former 
bears some analogy to the writs of pone and 
certiorari in England, through which the Court of 
King's Bench exercises its right of withdrawing 
a suit from the jurisdiction of inferior tribunals. 



Processes of 
a jurisfirma 
and roani- 
fcstatioQ. 



* Bianc. p. 663. James ac- 
ffuired the simame of Just, el Jus- 
ticiero, by his fair dealings towards 
his subjects. Zurita, t. ii. fol. 82. 

f Fueros de Aragon : Quod iu 



dubiis non crassis. (A.D. 1348.) 
Quod impetrans (1372), &c. Zu- 
rita, t. ii. fol. 229. Bianc. p. 671. 
and 811. 
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But the Aragonese jurisfirma was of more exten- 
sive operation. Its object was not onlyto bring 
a cause commenced in an inferior court before the spain. 
justiciary, but to prevent or inhibit any process 
from issuing against the person who applied for 
its benefit, or any molestation from being offered 
to him ; so that, as Blancas expresses it, when we 
have entered into a recognizance (firm^ et graviter 
asseveremus) before the justiciary of Aragon to 
abide the decision of law, our fortunes shall be 
protected by the interposition of his prohibition, 
from the intolerable iniquity of the royal judges.* 
The process, termed manifestation, afforded as 
ample security for personal liberty as that of 
jurisfirma did for property. " To manifest any 
one,'* says the writer so oflen quoted, " is to 
wrest him from the hands of the royal officers, that 
he may not suffer any illegal violence ; not that 
he is at liberty by this process, because the 
merits of his case are still to be inquired into ; but 
because he is now detained publicly, instead of 
being as it were concealed, and the charge against 
him is investigated, not suddenly or with passion, 
but in calmness and according to law, therefore 
this is called manifestation/' t The power of this 

* p. 751. Fueros de Aragon, noscitur. Sed qaod deinceps 

f. 137. manifesto teneatttr, quasi antes 

f Est apud nos manifestare, celatiu extitisset ; necesseque de* 

ream subito sumere, atque e r^ia inde sit de ipeius culp^ non im- 

manibus extorquere, ne qua msi petu et cum furore, sed sedatis 

contra jus vis inferatur. Non prorsus animis, et juxta constitu- 

quod tunc reus judicio liberetur; tas l^ges judicarL Ex eo autem, 

nihilominus tamen, ut loquimur, quod hujusmodi judicium mani- 

de mentis causae ad plenum cog- festo deprehensum, omnitnis jam 
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CHAP, writ (if I may apply our terra) was such, as he 
, ^^' , elsewhere asserts, that it would rescue a man 



SPAIN. 



patere debeat, Manifestationis sibi 
nomen arripuit. p. 675. 

Ipsius Manifestationis potestas 
tam solida est et repent! n a, ut 
homini jam collum in laqueum in- 
serenti subveniat. Illius enim 
prsBsidio, damnatus, dum per le- 
ges licet, quasi experiendi juris 
£ratia, de manibus judicum con- 
festim extorquetur, et in carcerem 
ducitur ad id sedificatum, ibidem, 
que asservatur tamdiu, quaradiu 
jurene, an injuria quid in ea causa 
factum fuent, judicatur. Prop- 
terea career hie vulgari lingua, la 
carcel de los manifestados nuncu- 
patur. p. 751. 

Fueros de Aragon, fol. 60. De 
Manifestationibuspersonarum. In* 
dependently of this right of mani- 
festation by writ df the justiciary, 
there are several statutes in the 
Fueros against illegal detention, 
or unnecessary severity towards 
prisoners. (De Custodia reoruro, 
f. 163.) No jud^ could proceed 
secretly in a criminal process ; an 
indispensable safeguard to public 
liberty, and one of the most salu- 
tary, as well as most ancient, pro- 
visions in our own constitution. 
(De judiciis.) Torture was abo- 
hshed, except in cases of coining 
false money, and then only in re- 
spect of vagabonds. (General 
ftivilege of 1283.) 

Zurita has explained the two 
processes of jurisiirma and mani- 
festation so perspicuously, that, 
as the subject is very interesting, 
and rather out of the common 
way, I shall both quote and trans- 
late the passage. Con firmar de 
derecho, que es dar caution a 
estar a justicia, se conseden lite- 
ras inhibitorias por el justicia de 
Aragon, para que no puedan ser 



presos, ni privados, ni despojado» 
de su possession, hasta que judi- 
cialmente se conozca, y declare 
sobre la pretension, y justicia de 
las partes, y parezca por processo 
legitimo, que se deve revocar la 
tsl inhibition. Esta fu^ la supre- 
ma y principal autoridad del Jus- 
ticia de Aragon desde que este 
magistrado tuvo origen, y lo que 
llama manifestation ; porque assf 
como la firma de derecho i>or pri- 
vilegio general del reyno impide, 
que no puede ninguno ser preso, o 
agraviado contra razon y justicia, 
de la misma manera la manifesta- 
cion, que es otro privilegio, y re- 
media muy principal, tiene fuerca, 
auando alguno es preso sin prece- 
der processo legitimo, o quando lo 
prenden de hecho sin orden de 
justicia ; y en estos casos solo el 
Justicia de Aragon, quando se 
tiene recurso al el, se inteipone, 
manifestando il preso, que es to- 
marlo k su mano, de poder de 
qualquiera juez, aunque sea el mas 
supremo ; y es obligado el Justi- 
cia de Aragon, y sus lugartenien- 
tes de proveer la manifestacion en 
el mismo instante, que les es pe- 
dida sin preceder imbrmacion ; y 
basta que se pida por qualquiere 
persona que se diga procurador 
del que quiere que lo tengan por 
manifesto, t. ii. fol. 386. *' Upon 
a firma de derecho, which is to 
give security for abiding the de- 
cision of law, the Justiciary of 
Aragon issues letters inhibiting all 
persons to arrest the party, or de- 
prive him of his possession, until 
the matter shall be judicially in- 
quired into, and it shall appear 
tnat such inhibition ought to be 
revoked. This process and that 
which is called manifestation hare 
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whose neck was in the halter. A particular prison chap. 
was allotted to those detained for trial under this , ' , 



process. spain. 

Several proofs that such admirable provisions instances of 

1-1 • -111 -11 n A their appli- 

did not remain a dead letter in the law or Aragon, c»t»o«>- 
appear in the two historians, Blancas and Zurita, 
whose noble attachment to liberties, of which they 
had either witnessed, or might foretell the extinc- 
tion, continually displays itself. I cannot help 
illustrating this subject by two remarkable in- 
stances. The heir apparent of the kingdom of 
Aragon had a constitutional right to the lieu- 
tenancy or regency, during the sovereign's absence 
from the realm. The title and office indeed were 
permanent, though the functions must of course 
have been superseded during the personal e^^ercise 
of royal authority. But as neither Catalonia nor 
Valencia, which often demanded the king's pre- 
sence, were considered as parts of the kingdom, 
there were pretty frequent occasions for this 
anticipated reign of the eldest prince. Such a re- 
gulation was not likely to diminish the mutual and 
almost inevitable jealousies between kings and 

l>eeii the chiefpowersofthe justi- course is had to him, interposes 

ciary, ever since the commence- by mamfegiing the person arrested, 

ment of that magistracy. And as that is, by taking him into his own 

the firma de derecho by the gene- hands, out of the power of any 

ral privilege of the realm secures judge, however high in authority; 

every man from being arrested or and this manifestation the justi- 

molested against reason and jus- ciary, or his deputies in his ab- 

tice, so the manifestation, which sence, are bound to issue at the 

is another principal and remedial same instant it is demanded, with- 

right, takes place when any one out further inquiry ; and it may be 

is actually arrested without lawful demanded by any one as attorney 

process ; and in such cases only of the party requiring to be ma« 

the Justiciary of Aragon, when re- nifested." 
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their heirs apparent, which have so often disturbed 
the tranquillity of a court and a nation. Peter 
SPAIN. IV. removed his eldest son, afterwards John I., 
from the lieutenancy of the kingdom. The prince 
entered into a firma del derecho before the jus- 
ticiary> Dominic de Cerda, who, pronouncing in 
his £ivour, enjoined the king to replace his son in 
the lieutenancy as the undoubted right of the 
eldest bom. Peter obeyed, not only in fitct, to 
which, as Blancas observes, the law compelled 
him, but with apparent cheerfulness. * There are 
indeed no private persons, who have so strong an 
interest in maintaining a free constitution and the 
civil liberties of their countrjnnen, as the members 
of royal families , since none are so much exposed, 
in absolute governments, to the resentment and 
suspicion of a reigning monarch. 

John I., who had experienced the protection of 
law in his weakness, had afterwards occasion to 
find it interposed against his power. This king 
had sent some citizens of Saragosa to prison with- 
out form of law. They applied to Juan de Gerda, 
the justiciary, for a manifestation. He issued his 
writ accordingly ; nor, says Blancas, could he do 
otherwise, without being subject to a heavy fine. 
The king, pretending that the justiciary was 
partial, named one of his own judges, the vice- 
chancellor, as coadjutor. This raised a constitu- 
tional question, whether, on suspicion of partiality, 
a coadjutor to the justiciary could be appointed. 
The king sent a private order to the justiciary not 

* Zurita, ubi supra. Blancas, p. 678. 
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to proceed to sentence upon this interlocutory 
point until he should receive instructions in the 
council, to which he was directed to repair. But spain. 
he instantly pronounced sentence in favour of his 
exclusive jurisdiction without a coadjutor. He 
then repaired to the palace. Here the vice- 
chancellor, in a long harangue, enjoined him to 
suspend sentence till he had heard the decision of 
the council. Juan de Cerda answered that, the 
case being clear, he had already pronounced upon 
it. This produced some expressions of anger from 
the king, who began to enter into an argument on 
the merits of the question. But the justiciary an- 
swered that, with all deference to his majesty, he 
was bound to defend his conduct before the cortes, 
and not elsewhere. On a subsequent day, the 
king having drawn the justiciary to his country 
palace on pretence of hunting, renewed the con- 
versation with the assistance of his ally the 
vice-chancellor ; but no impression was made on 
the venerable magistrate, whom John at length, 
though much pressed by his advisers to violent 
courses, dismissed with civility. The king was 
probably misled throughout this transaction, which 
I have thought fit to draw from obscurity, not 
only in order to illustrate the privilege of mani- 
festation, but as exhibiting an instance of judicial 
firmness and integrity, to which, in the fourteenth 
century, no country perhaps in Europe could 
offer a parallel. * 

* Biancee Commentar. ubi supra. Zurita relates the story,' but not 
so fully. 
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Before the cortes of 1348, it seems as if the 
justiciary might have been displaced at the king's 
pleasure. From that time he held his station for 
ted?OT^ life. But in order to evade this law, the king 
^^' sometimes exacted a promise to resign upon re- 

quest. Ximenes Cerdan, the justiciary in 1420, 
having refused to fulfil this engagement, Alfonso V. 
gave notice to all his subjects not to obey him, 
and notwithstanding the alarm which this en- 
croachment created, eventually succeeded in com- 
pelling him to quit his office. In 1439, Alfonso 
insisted with still greater severity upon the execu- 
tion of a promise to resign made by another jus- 
ticiary, detaining him in prison until his death* 
But the cortes of 1442 proposed a law, to which 
the king reluctantly acceded, that the justiciary 
should not be compellable to resign his office on 
account of any previous engagement he might have 
made. * 
Retpoittibi. But lest these high powers, imparted for the 
Bui^tktL prevention of abuses, should themselves be abused, 
the justiciary was responsible, in case of an unjust 
sentence, to the extent of the injury inflicted t; 
and was also subjected, by a statute of 1390, to a 
court of inquiry, composed of four persons chosen 
by the king out of eight named by the cortes ; 
whose office appears to have been that of exa- 
mining and reporting to the four estates in cortes, 
by whom he was ultimately to be acquitted or 

* Fueros de Aragon, fol. 22. f Fueros de Aragon, fol. 25. 
Zurita, t. iii. fol. 140. 255. 272. 
Biaoc. Comment, p. 701. 
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condemned. This superintendence of the cortes, 
however, being thought dilatory and inconvenient, 
a court of seventeen persons was appointed in spain. 
1461, to hear complaints against the justiciary. 
Some alterations were afterwards made in this 
tribunal.* The justiciary was always a knight, 
chosen from the second order of nobility, the 
barons not being liable to personal punishment. 
He administered the coronation-oath to the king; 
and in the cortes of Aragon, the justiciary acted as 
a sort of royal commissioner, opening or proroguing 
the assembly by the king's direction. 

No laws could be enacted, or repealed, nor any Rights of 
tax imposed without .the consent of the estates lSS*tm" 
duly assembled.t Even as early as the reign of 
Peter II., in 1205, that prince having attempted to 
impose a general tallage, the nobility and commons 
united for the preservation of their franchises; 
and the tax was afterwards granted in part by the 
cortes. t It may easily be supposed that the Ara- 
gonesewere not behind other nations in statutes 

* Blancas. Zurita, t. iii. f. 321. nibus statuenda essent, noluerunt 

U iv. f. 103. These regulations juberi, vetarive posse, nisi vocatis, 

were very acceptable to the nation, descriptisque ordinibus, ac cunctis 

In fact, the justiza of Aragon had eorum adhibitis sufHragiis, re ipsd 

possessed much more unlimited cognita et promulgate. Unde per- 

powers than ought to be entrusted petuum illud nobis comparatum est 

to any single magistrate. The jus, ut communes et publicae leees 

coiut of King's Bench in England, necpie toUi, neque rogari possmt, 

besides its consisting of four co- nisi prius universus populus una 

ordinate judges, is checked by the voce comitiis institutis suum ea de 

appellant jurisdictions of the Ex- re liberum suffragium ferat; idque 
cnequer Chamber and House of postea ipsius regis assensu com- 

Lords, and, still more importantly, probetur . Bian6se, p. 76 1 . 
by the r^ts of juries. % Zurita, t. i. fol. 92. 

f Majores nostri, quae de om- 
VOL. II. G 
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to secure these privileges, which upon the whole 
appear to have been more respected than in any 
other monarchy.* The general privilege of 1283 
formed a sort of ground-work for this legislation, 
like the Great Charter in England. By a clause 
in this law, cortes were to be held every year at 
Saragosa. But under James II., their time of 
meeting was reduced to once in two years, and the 
place was left to the king's discretion.! Nor were 
the cortes oi Aragon less vigilant than those of 
Castile in claiming a right to be consulted in all 
important deliberations of the executive power, or 
in remonstrating against abuses of government, or 
in superintending the proper, expenditure of public 
money, t A variety of provisions, intended to 



• Fueros de Aragon: Quod 
sissae in Aragonicl removeantur, 
A.D. 1372.) Deprohibitione 
sissarum: (1398.) I3e conseira- 
done patrimonii : (1461.) I have 
only remarked two instances of ar- 
bitrary taxation in Zurita*s history, 
which is singularly full of informa- 
tion; one, m 1343, when Peter 
IV. collected money from various 
cities, though not without opposi- 
tion ; and the other a remonstrance 
of the cortes in 1383 against heavy 
taxes; and it is not dear that this 
refers to general unauthorized tax- 
ation. Zurita, t. ii. f. 1 68. and 382. 
Blancas mentions that Alfonso V. 
set a tallage upon his towns for the 
marriage of his natural daughters, 
which he mi^ht have done, had 
they been legitimate ; but they ap- 
pealed to the justiciary's tribunal, 
and the king receded from his de- 
mand, p. 701. 

Some instances of tyrannical 
conduct in violation of the consti* 



tutional laws occur, as will natu- 
rally be supposed, in the annals of 
Zurita. The execution of Ber- 
nard Cabrera under Peter IV., t.ii. 
f. 336. and the severities inflicted 
on queen Forcia by her 8on-in*law 
John L, f. 391. are perhaps as re- 
markable as anv. 

f Zurita, t.i.f. 426. In general 
the session lasted from four to six 
months. One assembly was pro- 
rogued from time to time, and 
continued six years, from 1446 to 
1452, which was complained of as 
a violation of the law for their 
biennial renewal, t.iv. f. 6. 

t The Sicilian war of Peter III. 
was very unpopular, because it 
had been undertaken without con- 
sent of the barons, contrary to the 
practice of the kingdom ; porque 
ningun negodo arduo-emprendian, 
sin acuerdo y consejo de sus ricos- 
hombres. Zuriia, t. i. fol. 264. 
The cortes, he tells us, wereusually 
divided into two parties, whigs and 
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secure these parliamentary privileges, and the civil 
liberties of the subject, will be found dispersed in 
the collection of Aragonese laws *, which may be 
favourably compared with those of our own statute- 
book. 

Four estates, or, as they were called, arms cortesof 
(brazos), formed the COTtes of Aragon ; the prelates, ^^^°' 
and commanders oi military orders, who passed for 
ecclesiastics t; the barons or ricoshcnnbres ; the 
equestrian order or in&nzones, and the deputies 
of royal towns, t The two former had a right of 
appearing by proxy. There was no representation 
of the infanzones, or lower nobility. But it must 
be remembered that they were not numerous, nor 
was the kingdom large. Thirty-five are reckoned 
by Zurita as present in the cartes of 1395, and 
thirty-three in those of 141S; and as upon both 



tones; estava ordinariamente divi- 
dida en dos partes, la una que pen- 
sava procurer ei l>eneficio del rey- 
no, y la otra que el servicio del 
rey. t.]iLfoL321. 

* Fueros y observancias del 
reyno de Aragon. 2 vols, in fol. 
Saragosa, 1667. The most im- 
portant of these are collected by 
blancas, p. 750. 

f It is said by some writers, that 
the ecclesiastical arm was not add- 
ed to the cortes of Aragon till 
about the year 1300. But I do 
not find mention in Zurita of any 
such constitutional change at that 
time; and the prelates, as we 
might expect from the analogy of 
other countries, appear as members 
of the national council long before. 
Queen Petronilla, in 1142, sum- 
moned a los perlados, ricoshom- 
bres, y cavalleros, y procuradores 



de las dudades y villas, que le 
juntassen a cortes generales en la 
ciudad de Huesca. Zurita, t, i. 
fol. 71. So in the cortes of 1275, 
an({ on other occasions. 

'I Popular representation was 
more ancient in Aragon than in 
any other monarchy. The deputies 
of towns appear in the cortes of 
1133, as Robertson has remarked 
from Zurita. Hist, of Charles V. 
note 32. And this cannot well be 
called in question, or treated as an 
anomaly ; for we find tiiem men- 
tioned in 1142 (die passage cited 
in the last note), and again in 1 164„ 
when Zurita enumerates many of 
their names, fol. 74. The institu- 
tion of concejos, or corporate dis- 
tricts under a presiding town, pre- 
vailed m Aragon as it did in 
Castile. 
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CHAP, occasions an oath of fealty to a new monarch was 
. to be taken, I presume that nearly all the nobility 
SPAIN, of the kingdom were present.* The ricoshombres 
do not seem to have exceeded twelve or fomteen 
in number. The ecclesiastical estate was not 
much, if at all, more numerous. A few principal 
towns alone sent deputies to the cortes ; but their 
representation was very full; eight or ten, and 
sometimes more, sat for Saragosa, and no town 
appears to have had less than four representatives. 
During the interval of the cortes a permanent 
commission, varying a good deal as to numbers, 
but chosen out of the four estates, was empowered 
to sit with very considerable authority, receiving 
and managing the public revenue, and protecting 
the justiciary in his functions, t 
Govern- The kingdom of Valencia, and principality of 

Encia^and*" Catalouia, having been annexed to Aragon, the 
one by conquest, the other by marriage, were 
always kept distinct from it in their laws and 
government. Each had its cortes, composed of 
three estates, for the division of the nobility into 
two orders did not exist in either country. The 
Catalans were tenacious of their ancient usages, 
and averse to incorporation with any other people 
of Spain. Their national character was high-spirit- 
ed and independent ; in no part of the peninsula 
did the territorial aristocracy retain, or at least pre- 
tend to such extensive privileges t, and the citizens 

* Zurita,t.ii.f.480.;t.4ii.f.76. % Zurita, t. ii. f. 360. Thevil- 

f Biancae, p. 762. Zurita, t.iii. lenage of the peasantry in some 

f. 76.; f. 182. et alibi. parts of Catalonia was very severe, 
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were justly ptoud of wealth acquired by industry 
and of renown atchieved by valour. At the acces- 
sion of Ferdinand I., which they had not much de- spain. 
sired, the Catalans obliged him to swear three times 
successively to maintain their liberties, before 
they would take the reciprocal oath of allegiance.* 
For Valencia it seems to have been a politic design 
of James the Conqueror to establish a constitution 
nearly analagous to that of Aragon, but with such 
limitations as he should impose, taking care that 
the nobles of the two kingdoms should not acquire 
strength by union. In the reigns of Peter III. 
and Alfonso III., one of the principal objects con- 
tended for by the barons of Aragon was the esta- 
blishment of their own laws in Valencia j to which 
the king never acceded.t They permitted how- 
ever the possessions of the natives of Aragon in 
the latter kingdom to be governed by the law of 
Aragon.t These three states, Aragon, Valencia, 
and Catalonia were perpetually united by a law of 
Alfonso III.; and every king on his accession was 
bound to swear that he would never separate 
them.§ Sometimes general cortes of the king- 
doms and principality were convened ; but the 
members did not,^ even in this case, sit together, 
and were no otherwise united, than as they met in 
the same city.lj 

even near the esd of the fifteenth this, I believe, did not long con- 
century, t. iv. f. 327. tinue. 

• Zurita, t. iii. f. 81. t t. ii. f. 433. 

t Id. t. i. f. 281. 310. 333. There J t. ii. f. 91 . 
was onguially a justiciary in the || Biancse Comment., p. 760. 



kingdom of Valencia, f. 281. ; but Zurita, t. iii. fol. 239. 
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I do not mean to represent the actual conditioti 
of society in Aragon as equally excellent with the 
SPAIN, constitutional laws. Relatively to other mo- 
^^f narchies, as I have already observed, there seem 
to have been fewer excesses of the royal prero- 
gative in that kingdom. But the licentious habits 
of a feudal aristocracy prevailed very long. We 
find in history instances of private war between 
the great families, so as to disturb the peace of 
the whole nation, even near the close of the fif- 
teenth centiuy.* The right of avenging injuries 
by arms, and the ceremony of diffidation, or so- 
lemn defiance of an enemy, are preserved by the 
laws. We even meet with the ancient barbarous 
usage of pa3dng a composition to the kindred <^ 
a murdered man.t The citizens of Saragosa were 
sometimes turbulent, and a refiactory nobleman 
sometimes defied the ministers of justice. But 
owing to the remarkable copiousness of the prin- 
cipal Aragonese historian, we find more frequent 
details of this nature than in the scantier annals 
of some countries. The internal condition of 
society was certainly far from peaceable in other 
parts of Europe. 
Union of By the marriage of Ferdinand with IsabeUa, and 
a!^^ by the death of John II. in 1479, the two ancient 
and rival kingdoms of Castile and Aragon were for 
ever consolidated in the monarchy of Spain. There 
had been some difficulty in adjusting the respective 
rights of the husband and wife over Castile. In 

• Zurita, t.iv. fol. 189. f Fueros de Aragon, f. 166, &c. 
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the middle ages, it was customary for the more chap. 
powerful sex to exercise all the rights which it \ ^^' , 
derived from the weaker, as much in sovereignties spain. 
a^ in private possessions. But the Castilians were 
determined to maintain the positive and distinct 
prerogatives of their queen, to which they attached 
the independence of their nation. A compromise 
therefore was concluded, by which, though, ac- 
cording to our notions, Ferdinand obtained more 
than a due share, he might consider himself as 
more strictly limited than his father had been in 
Navarre. The names of both were to appear 
jointly in their style, and upon the coin, the king's 
taking the precedence in respect of his sex. But, 
in the royal scutcheon, the arms of Castile were 
preferred on account of the kingdom's dignity, 
Isabella had the appointment of all civil offices in 
Castile ; the nomination to spiritual benefices ran 
in the name of both. The government was to be 
conducted by the two conjointly when they were 
together, or by either singly, in the province 
where one or other might happen to reside.* This 
partition was well preserved throughout the life of 
Isabel without mutual encroachments or jealousies. 
So rare an unanimity between persons thus cir- 
cumstanced must be attributed to the superior 
qualities of that princess, who, while she main- 
tained a constant good understanding with a very 
ambitious husband, never relaxed in the exercise 

* Zurita, t. iy. foL 224. Mariana, 1. xxiv. c. 5. 
G 4 
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CHAP, of her paternal authority over the kingdoms of her 

■ ancestors. 
SPAIN. Ferdinand and Isabella had no sooner quenched 

S^oSSlda. *^® flames of civil discord in Castile, than they de- 
termined to give an unequivocal proof to Europe 
of the vigour which the Spanish monarchy was to 
display under their government For many years 
an armistice with the Moors of Granada had been 
uninterrupted. Neither John II. nor Henry IV. 
had been at leisure to think of aggressive hostili- 
ties; and the Moors themselves, a prey, like their 
Christian enemies, to civil war, and the feuds of 
their royal family, were content with the unmo- 
lested enjoyment of the finest province in the pe- 
ninsula. If we may trust historians, the sovereigns 
of Granada were generally usurpers and tyrants. 
But I know not how to account for that vast po- 
pulousness, that grandeur and magnificence which 
distinguished the Mohammedan kingdoms of Spain, 
without ascribing some measure of wisdom and be- 
neficence to their governments. These southern 
provinces have dwindled in later times; and in 
fact Spain itself is chiefly interesting to most tra- 
vellers, for the monuments which a foreign and 
odious race of conquerors have left behind them. 
Granada was however disturbed by a series of 
revolutions about the time of Ferdinand's acces- 
sion, which naturally encouraged his designs. The 
Moors, contrary to what might have been expected 
from their relative strength, were the aggressors 
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by attacking a town in Andalusia.* Predatory 
inroads of this nature had hitherto been only reta- 
liated by the Christians. But Ferdinand was con- spain. 
scious that his 'resources extended to the conquest ^^^* 
of Granada, the consummation of a struggle pro- 
tracted through nearly eight centuries. Even in 
the last stage of the Moorish dominion, exposed on 
every side to invasion, enfeebled by a civil dissen- 
sion, that led one party to abet the common enemy, 
Granada was not subdued without ten years of 
sanguinary and unremitting contest. Feilile be- 
yond all tJie rest of Spain, that kingdom contained 
seventy walled towns; and the capital is said, 
almost two centuries before, to have been peopled 
by 200,000 inhabitants, t Its resistance to such 
a force as that of Ferdinand is perhaps the best 
justification of the apparent negligence of earlier 
monarchs. But Granada was ultimately com- 
pelled to undergo the yoke. The city surrendered 
on the second of January 1492; an event glorious 
not only to Spain, but to Christendom ; and which, 
in the political combat of the two religions, seemed 
almost to counterbalance the loss of Constanti- 
nople. It raised the name of Ferdinand and of 
the new monarchy which he governed, to high 
estimation throughout Europe. Spain appeared 
an equal competitor with France in the lists of 
ambition. These great kingdoms had for some 
time felt the jealousy natural to emulous neigh- 
bours. The house of Aragon loudly complained 

« Zurita, t.iv.fol.314. f Id. ibid. 
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CHAP, of the treacherous policy of Louis XI. He had 
SPAIN, fomented fJie troubles <^ Castile, and given, not 
' indeed, an effectual aid, but all promises of support 
to the primress Joanna, the competitor of Isabel. 
Rousilion, a province belonging to Aragon, had 
been pledged to France by John II. for a sum of 
money. It would be tedious to relate the subse- 
quent events, or to discuss their respective claims 
to its possession. * At the accession of Ferdinand, 
Louis XL still held Rousilion, and showed little 
intention to resign it. But Charles VIIL, eager 
to smooth every impediment to his Italian expe* 
dition, restored the province to Ferdinand in 1493. 
Whether, by such a sacrifice, he was able to lull 
the king of Aragon into acquiescence, whUe he 
dethroned his relation at Naples, and alarmed for 
a moment all Italy with the apprehension of French 
dominion, it is not within the limits of the present 
work to inquire. 

* For these transactionsy see most impartial French writer I 

(hanaer, Hist, de France, or Gail- have ever read, in matters where 

lard, Rivalit^ de France et d'Es- his own country b concerned, 
pagne, t. iii. The latter is the 
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After the deposition of Charles the Fat in 888, chap. 
which finally severed the connexion between ^ 

France and Germany*, Amulf, an illegitimate de- obr- 
scendant of Charlemagne, obtained the throne of separation ' 
the latter country, in which he was succeeded by fromFSSB. 

* There can be no question acknowledged the feudal superio- 
about this in a general sense. But rity of Amulf. Charles, says Re- 
several German writers of the time gino, regnum quod usurpaverat ex 
assertythat both Eudes and Charles manu ejus perc^it. Struyius, 



the Simple, rival kings of France* Corpus Hist. German, p. 202, 203. 
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his son Louis. * But upon the death of this prince 
in 911, the German branch of that dynasty be- 
came extinct. There remained indeed Charles 
the Simple, acknowledged as king in some parts of 
France, but rejected in others, and possessing no 
personal claims to respect. The Germans there- 
fore wisely determined to choose a sovereign from 
among themselves. They were at this time di- 
vided into five nations, each under its own duke, 
and distinguished by difference of laws, as well 
as of origin; the Franks, whose territory, com- 
prising Franconia and the modem Palatinate, 
was considered as the cradle of the empire, and 
who seem to have arrogated some superiority over 
the rest, the Swabians, the Bavarians, the Saxons, 
under which name the inhabitants of Lower 
Saxony alone and Westphalia were included, and 
the Lorrainers, who occupied the left bank of tlie 
Rhine as far as its termination. The choice of' 
these nations in their general assembly fell upon 
Conrad, duke of Franconia, according to some 
writers, or at least a man of high rank, and de- 
scended through females from Charlemagne, t 

Conrad dying without male issue, the crown of 
Germany was bestowed upon Henry the Fowler, 
duke of Saxony, ancestor of the three Othos, who 



* Hie German princes had 
some hesitation about the choice 
of Louis, but their partiality to 
the Carlovingian line prevailed 
Struvius, p. 208. : quia rc^s Fran- 
conim semper ex uno genere pro- 
cedebanty says an archbishop 
Hatto, in writing to the pope. 



^ Schmidt, Hist. desAUemands, 
t. ii. p. 288. Struvius, Corpus 
Historice Oermanicse, p. 2 10, The 
former of these writers does not 
consider Conrad as duke of Fran- 
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followed him in direct succession. To Henry, chap. 
and to the first Otho, Germany was more indebted , 

than to any sovereign since Charlemagne. The g^ 
conquest of Italy, and recovery of the imperial othoi.sk 
title, are indeed the most brilliant trophies of Otho othSriif* 
the Great ; but he conferred far more unequivocal 
benefits upon his own country by completing 
what his father had begun, her liberation from 
the inroads of the Hungarians. Two marches, 
that of Misnia, erected by Henry the Fowler, 
and that of Austria, by Otho, were added to the 
Germanic territories by their victories.* 

A lineal succession of four descents without the 
least opposition, seems to shew that the Germans 
were disposed to consider their monarchy as fixed 
in the Saxon family. Otho II. and III. had been 
chosen each in his father's life-time, and during 
infancy. The formality of election subsisted at 
that time in every European kingdom ; and the 
imperfect rights of birth required a ratification by 
public assent. If at least France and England 
were hereditary monarchies in the tenth century, 
the same may surely be said of Germany ; since 
we find the lineal succession fully as well observed 
in the last as in the former. But upon the im- 

* Many towns in Germany espe- the discovery of the gold and silver 

dally on the Saxon frontier, were mines of Ooslar under Otho I.» 

built by Henry I.; who is said to rendered it the richest and most 

have compelled every ninth man important part of the empire. Stru- 

to take up his residence in them, vius, p. 225. and 251. Schmidt, 

This had a remarkable tendency t. ii. p. 322. Putter, Historical 

to promote the improvement of Development of the German Ck>Q« 

that territory, and, combined with stitution, vol. i. p. 115. 



94 



STATE OP EUROPE 



CHAP. 
V. 

' , 

G£R- 

MANY. 

Henry U. 

—low.. 



House of 
Franoonia 
Connd U. 
— lOM. 
Henry IIL 
— lOaB. 
Henry IV. 
—1066. 
Henry V. 
—1106. 1 



mature and unexpected decease of Otho III., a 
momentary (opposition was offered to Henry duke 
of Bavaria, a collateral branch of the ragning 
&inily. He obtained the crown, however, by what 
contemporary historians call an hereditary title *, 
and it was not until his death in 10S4, that the 
house of Saxony was deemed to be extinguished. 

No person had now any pretensions that could 
interfere with the unbiassed suffrages of the n». 
ticm; and accordingly a general assembly was 
determined by merit to elect Conrad, simamed 
the Salic, a noblemajd of Franconia. t From this 
prince sprang three successive emperors, Henry 
III., IV., and V. Perhaps the imperial preroga- 
tives over that insubordinate confederacy never 
reached so high a point as in the reign of Henry 
III., the second emperor of the house of Fran- 
conia. It had been, as was natural, the otgect of 
all his predecessors not only to render their throne 
hereditary, which, in effect, the nation was wilUng 
to concede, but to surround it with authority 
sufficiapkt to controul the leading vassals. These 
were the dukes of the four nations of Germany, 
Saxony, Bavaria, Swabia, and Franconia, and the 
three aichbishops of the Rhenish cities, Ments^ 
Treves, and Cologne. Originally, as has been 



* A maximft multitudine vox 
una respondit ; Henricum, Christi 
a(^utono» et jure haereditario, reg- 
natunim. Ditmar apud Struvium, 
p. 273. See other passages quoted 
m the same place. Schmidt, t. iL 
p. 410. 



•f Conrad was descended from 
a daughter of Otho the Great, 
and also from Conrad I. His first 
cousin was duke of Franconia. 
Stnivius. Schmidt. Pfeffel. 
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more fully shewn in another place, duchies* like chap. 
counties, were temporary governments, bestowed ^ ^' 



at the pleasure of the crown. From this first ger- 
stage they advanced to hereditary offices, and 
finally to patrimonial fiefs. But their progress 
was much slower in Germany than in France. 
Under the Saxon line of emperors, it appears pro- 
bable, that although it was usual, and consonant 
to file prevailing notions of equity, to confer a 
duchy upon the nearest heir, yet no positive 
rule enforced this upon the emperor, and some 
instances of a contrary proceeding occurred** 
But, if the royal prerogative in this respect stood 
higher than in France, there was a countervailing 
principle, that prohibited the emperor from uniting 
a fief to his domain, or even retaining one which 
he had possessed before his accession. Thus Otho 
the Great granted away his duchy of Saxony, and 
Henry 11. that of Bavaria. Otho the Great en- 
deavoured to counteract the eifects of this custom, 
by conferring the duchies that fell into his hands 
upon members of his own family. This policy, 
though apparently well conceived, proved of no 
advantage to Otho; his son and brother having 
mixed in several rebellions against him. It was 
revived, however, by Conrad II. and Henry III. 
The latter was invested by his father with the two 
% 

♦ Schmidt, t. ii. p. 393. 403. rity; and Struvius afterwards men- 

Struv^ p. 214. supposes the he- tions the refusal of Otho I. to grant 

redkary rights of dukes to haye the duchy of Bavaria to the sons 

commenced under Conrad I.; but of the last duke, which, however, 

Schmidt is perhaps a better autho- excited a rebellion, p. 235. 
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CHAP, duchies of Swabia and Bavaria. Upon his own 
. ' . accession, he retained the former for six years, 
Q^' and even the latter for a short time. The duchy 
of Franconia, which became vacant, he did not 
re-grant, but endeavoured to set a precedent of 
uniting fiefs to the domain. At another time, 
after sentence of forfeiture against the duke of 
Bavaria, he bestowed that great province on his 
wife, the empress Agnes.* He put an end alto- 
gether to the form of popular concurrence, which 
had been usual when the investiture of a duchy 
was conferred: and even deposed dukes by the 
sentence of a few princes, without the consent of 
the diett If we combine with these proofs of 
authority in the domestic administration of Henry 
III., his almost unlimited controul over papal 
elections, or rather the right of nomination that 
he acquired, we must consider him as the most 
absolute monarch in the annals of Germany. 
UDforta- These ambitious measures of Henry III. pre- 
HeDryiv. pared fifty yeais of calamity for his son. It is 
easy to perceive that the misfortunes of Henry 
IV. were primarily occasioned by the jealousy 
with which repeated violations of their constitu- 
tional usages had inspired the nobility, t The 
mere circumstance of Henry IV.'s minority, under 
the guardianship of a woman, was enough to dis- 

♦ Schmidt, t. iii. p. 25. 37. have formed a conspiracy to de- 

+ Id. p. 207. pose him, out ofresentment rorthe 

J In the very first year of Henry's mjuries they had sustained from 

reign, while he was but six years his father. Struvius, p. 306. St. 

old, the princes of Saxony are said Marc, t. iii. p. 248. 

by Lambert of Aschaffenburg to 
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sipate whatever power his father had acquired, chap. 
Hanno, archbishop of Mentz, carried the young ^^ 



king away by force from his mother, and governed ger^ 
Gei*many in his name; till another archbishop, 
Adalbert of Bremen, obtained greater influence 
over him. Through the neglect of his education, 
Henry grew up with a character not well fitted to 
retrieve the mischief of so unprotected a minority ; 
brave indeed, well natured, and affable, but dis- 
solute beyond measure, and addicted to low and 
debauched company. He was soon involved in a 1073 
desperate war with the Saxons, a nation valuing 
itself on its populousness and riches, jealous of 
the house of Franconia, who wore a crown that 
had belonged to their own dukes, and indignant at 
Henry's conduct in erecting fortresses throughout 
their country. 

In the progress of this war, many of the chief 
princes evinced an unwillingness to support the 
emperor.* Notwithstanding this, it would proba- 
bly have terminated, as other rebellions had done, 
with no permanent loss to either party. But in 
the middle of this contest, another far more me- 
morable broke out with the Roman see, concern- 
ing ecclesiastical investitures. The motives of this 
famous quarrel will be explained in a different 
chapter of the present work. Its effect in Germany 
was ^^uinous to Henry. A sentence, not only of ex- 1077 
* communication, but of deposition, which Gregory 
Vir. pronounced against him, gave a pretence to 

♦ Struvius. Schmidt. 
VOL. II. H 
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CHAP, all his enemies, secret as well as avowed, to with- 
. draw their allegiance.* At the head of these was 

MAOT I^odolph, duke of Swabia, whom an assembly of 
revolted princes raised to the throne. We may 
perceive, in the conditions of Rodolph's election a 
symptom of the real prindple that animated the 
German aristocracy against Henry IV. It was 
agreed that the kingdom should no longer be he« 
reditary, not conferred on the son of a reigning 
monarch, unless his merit should challenge the 
popular approbation, t The pope strongly encou- 
raged this plan of rendering the empire elective, 
by which he hoped either eventually to secure the 
nomination of its chief for the Holy See, or at 
least, by sowing the seed of civil dissensions in 
Germany, to render Italy more independent* 
Henry IV. however displayed greater abilities in 
his adversity, than his early conduct had promised. 

1080 In the last of several decisive battles, Rodolph, 



* A party had been alreadj manifests great dissatisiaction with 

formed, who were meditating to the court of Rome, which he re>- 

depose Henry. His excommuni- proaches with dissimulation and 

cation came just in time to con- venality. 

firm their resolutions. It appears f Hoc etiam ibi consensu com- 

clearly, upon a little consideration muni comprobatum, Romani pon- 

of Henry IV.'s reign, that theeccle- tificis auctoritate est corroboratum, 

siastical quarrel was only second- ut regia potestas nulli per hasredi- 

ary in the eves of Germany. The tatem, sicnt antea fuit consuetudo, 

contest against him was a struggle cederet, sed filius regis, edamsi 

of the aristocracy, jealous of the valde dignus esset, per electionem 

imperial prerogatives which Con- spontaneam, non per succfBsionis 

rau II. and Henry III. had strained Imeam, rex provenu*et : si vero non 

to the utmost. Those who were esset dignus regis filius, vel si nol- 

in rebellion against Henry were let eum populus, quern regem fa- 

not pleased with Gregory VII. cere vellet, haberet in potestate 

Bruno, author of a history of the populus. Bruno de Befto Saxo- 

Saxon war, a furious invective, nico, apud Struvium, p.327. 
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though victorious, was mortally wounded ; and chap. 
no one cared to take up a gauntlet which was . ' > 
to be won with so much trouble and uncertainty. ^^ 
The Germans were sufficiently disposed to sub- 
mit; but Rome persevered in her unrelenting 
hatred. At the close of Henry's long reign, she 
excited against him his eldest son, and after more 
than thirty years of hostility, had the satisfaction 
of wearing him down with misfortune, and cast- 
ing out his body, as excommunicated, from its 
sepulchre. 

In the reign of his son Henry V. there is no Extinction 
event worthy of much attention, except the ter- of Fiin-"** 

• /» coma. 

mination of the great contest about investitures. 
At his death in 11^, the male line of the Franco- 
nian emperors was at an end. Frederic duke of 1 125 
Swabia, grandson by his mother of Henry IV., 
had inherited their patrimonial estates, and seemed 
to represent their dynasty. But both the last em- 
perors had so many enemies, and a disposition to 
render the crown elective prevailed so strongly 
among the leading princes, that Lothaire, duke of gjjjj"**' 
Saxony, was elevated to the throne, though rather 
in a tumultuous and irregular manner.* Lothaire, 
who had been engaged in a revolt against Henry V. 

* See an account of Lothasre's may date that fundamental princi- 

election by a contemporary writer, pie of the Germanic constitution 

in Stnnius, p. 357. bee also from the accession of Lothaire. 

proofs of the dissatisfaction of the Previously to that sera, birth seems 

aristocracy at the Franconian go- to have given not only a fair title 

vernment. Schmidt, t. iii. p. S28. to preference, but a sort of incho- 

It was evidently their determina- ate right, as in France, Spain, and 

tion to render the empire truly elec- England. Lothaire signed a capi- 

tive : (Id. p. 335.) and perhaps we tulation at his accession. 

H 2 
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CHAP, and the chief of a nation that bore an invete- 
' rate hatred to the house of Franconia, was the 

jGF«y natural enemy of the new family that derived its 
importance and pretensions from that stock. It 
was the object of his reign, accordingly, to oppress 
the two brothers, Frederic and Conrad, of the Ho- 
henstaufien or Swabian family. By tliis means 
he expected to secure the succession of the empire 
for his son-in-law. Henry sumamed the Proud, 
who married Lothaire's only child, was fourth in 
descent from Welf, son of Azon, marquis of Este, 
by Cunegonda, heiress of a distinguished family, 
the Welfs of Altorf in Swabia. Her son was in- 
vested with the duchy of Bavaria in IO7I. His 
descendant, Henry the Proud, represented also, 
through his mother, the ancient dukes of Saxony, 
sumamed Billung, from whom he derived the 
duchy of Luneburg. The wife of Lothaire trans- 
mitted to her daughter the patrimony of Henry 
the Fowler, consisting of Hanover and Brunswic. 
Besides this great dowry, Lothaire bestowed upon 
his son-in-law the duchy of Saxony in addition to 
that of Bavaria.* 

This amazing preponderance, however, tended 
to alienate the princes of Germany from Lothaire's 
views in favour of Henry j and the latter does not 
seem to have possessed abilities adequate to his 
eminent station. On the death of Lothaire in 
1138, the partizans of the house of Swabia made 

♦ Pfeffel, Abrdg^ Chronolo- Antiquities of the House of 
gique de THistoire d'Allemagne, Brunswic. 
t. i. p. 269. (Paris, 1777.) Gibbon's 
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a hasty and irregular election of Conrad, in which chap. 
the Saxon faction found itself obliged to acquiesce.* ^ 
The new emperor availed himself of the jealousy jj^f^y. 
which Henry the Proud's aggrandizement had ex- 
cited. Under pretence that two duchies could not f^^^^ 
legally be held by the same person, Henry was ^<>""**'"- 
summoned to resign one of them ; and on his re- 1138 
fusal, the diet pronounced that he had incurred a 
forfeiture of both. Henry made but little re- 
sistance, and before his death, which happened 
soon afterwards, saw himself stripped of all his he- 
reditary as well as acquired possessions. Upon ofitnM\of 
this occasion, the famous names of Guelf and GhibeUnt. 
Ghibelin were first heard, which were destined to 
keep alive the flame of civil dissension in far distant 
countries, and after their meaning had been for- 
gotten* The Guelfs or Welfs were, as I have said, 
the ancestors of Henry, and the name has become 
a sort of patronymic in his family. The word 
Ghibelin is derived from Wibelung, a town in 
Franconia, whence the emperors of that line are 
said to have sprung. The house of Swabia were 
considered in Germany as representing that of 
Franconia J as the Guelfs may, without much 
impropriety, be deemed to represent the Saxon 
line.t 

Though Conrad III. left a son, the choice of g*^«"« 
the electors fell, at his own request, upon his 
nephew Fredrice Barbarossa-t The most con- 
spicuous events of this great emperor's life belong 

♦ Schmidt. J Stnivius. 

t Stnivias, pp. 370. and 378. 

H 3 
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CHAP, to the history of Italy. At home he was feared 
■ and respected ; the imperial prerogatives stood 
j<»™j as high during his reign, as, after their previous 
decline, it was possible for a single man to carry 
them.* But the only circumstance which appears 
memorable enough for the present sketch, is 
fieL^thc ^^^ second fall of the Guelfs. Henry the Lion, 
^®'*' son of Henry the Proud, had been restored by 
.1178 Conrad III. to his father's duchy of Saxony, 
^ resigning his claim to that of Bavaria, which had 
^ =^ been conferred on the margrave of Austria. This 
renunciation, which indeed was only made in his 
name during childhood, did not prevent him from 
urging the emperor Frederic to restore the whole 
of his birthright ; and Frederic, his first cousin, 
whose life he had saved in a sedition at Rome, 
was induced to comply with this request in 1156. 
Far from evincing that political jealousy which 
some writers impute to him, the emperor seems 
to have carried his generosity beyond the limits of 
prudence. For many years their union was ap- 
parently cordial. But, whether it was that Henry 
took umbrage at part of Frederic's conduct t, or 
that mere ambition rendered him ungrateful, he 
certainly abandoned his sovereign in a mcmient of 
distress, refusing to give any assistance in that 
expedition into Lombardy, which ended in the 
unsuccessful battle of Legnano. Frederic could 

* Pfeffel,p.341. who prohably considered himself 

f Frederic had obtained the as intitied to expect it. Schmidt, 

succession of Welf, marquis of p. 427. 
" Tuscany, uncle of Henry the Lion, 
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not forgive this injury ; and taking advantage of ^"^^• 
complaints which Henrj^s power and haughtiness *— ^i — • 
had produced, summoned him to answer charges mant. 
in a general diet. The duke refused to appear, 
and being adjudged contumacious, a sentence of 
confiscation, similar to that which ruined his 
father, fell upon his head ; and the vast imperial 
fiefs that he possessed were shared among some 
potent enemies.* He made an ineffectual resist- 
ance; like his father, he appears to have owed 
more to fortune than to nature ; and afler three 
years' exile, was obliged to remain content with 
the restoration of his alodial estates in Saxony. 
These, fifty years afterwards, were converted into 
imperial fiefs, and became the two duchies of the 
house of Brunswic, the lineal representatives of 
Henry the Lion, and inheritors of the name of 
Guelf.t 

Notwithstanding the prevailing spirit of the 
German oligarchy, Frederic Barbarossa had found 
no difficulty in procuring the election of his son 
Henry, even during infancy, as his successor^ 
The fkW of Henry the Lion had greatly weakened Henry vi, 
the ducal authority in Saxony and Bavaria; the 1190 

* Putter, in his Historical De- German history, I do not see that 

velopment of the Constitution of there was any precipitancy or ma^ 

the German Empire, is inclined to nifest breach of justice in the 

consider Henry the Lion as sacri- course of proceedings against him. 



ficed to the emperor's jealousy of Schmidt, Pfeffel, and Struvius do 

the Guelfs, and as illegally pro- not represent the condemnation of 

scribed by the diet. But the pro- Henry as ui\just. 

vocadons he had given Frederic + Putter, p. 220. 

are undeniable; and, without pre- ^ Struvius, p. 418. 
tending to decide on a question of 

H 4 
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CHAP, princes who acquired that title, especially in the 
. former country, finding that the secular and spi- 
GER- ritual nobility of the first class had taken the op- 
portunity to raise themselves into an immediate 
dependence upon the empire. Henry VI. came, 
therefore, to the crown with considerable advan- 
tages in respect of prerogative ; and these inspired 
him with a bold scheme of declaring the empire 
hereditary. One is more surprised to find that he 
had no contemptible prospect of success in this 
attempt : fifty-two princes, and even what ap- 
pears hardly credible, the See of Rome under 
Clement III., having been induced to concur in it. 
But the Saxons made so vigorous an opposition, 
that Henry did not think it advisable to perse- 
vere.* He procured, however, the election of his 
son Frederic, an infant only two years old. But, 
the emperor dying almost immediately, a power- 
ful body of princes, supported by Pope Innocent 
II L, were desirous to withdraw their consent. 

Philip HDd Philip duke of Swabia, the late kinff's brother, 
1197 unable to secure his nephew s succession, brought 
about his own election by one party, while another 
chose Otho of Brunswic, younger son of Henry 
the Lion. This double election renewed the 
rivalry between the Guelfs and Ghibelins, and 
threw Germany into confusion for several years. 
Philip, whose pretensions appear to be the more 

♦ Struvius, p. 424. Iinpetravit proximoruinsucce8sione,tran8iret, 
a subditis, ut ccssante pristina et sic in ipso terminus essetelectio- 
Palatinorum electione, imperium nis, principiumque successivae dig- 
in ipsius posteritatem, distincta nitatis. Gervas.Tilburiens. ibidem. 
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legitimate of the two, gained ground upon his chap. 
adversary, notwithstanding the opposition of the , 

pope, till he was assassinated, in consequence of a ger. 
private resentment. Otho IV. reaped the benefit jt^og 
of a crime in which he did not participate; and /,' 
became for some years undisputed sovereiguy-'^-^* 
But, having offended the pope by not entirely /. 
abandoning his imperial rights over Italy, he had, 
in the latter part of his reign, to contend against 
Frederic, son of Henry VI., who having grown 
up to manhood, came into Germany as heir of the 
house of Swabia, and, what was not very usual in 
his own history, or that of his family, the favoured 
candidate of the Holy See. Otho IV. had been 
almost entirely deserted, except by his natural 
subjects, when his death, in 1218, removed every 
difficulty, and left Frederic II. in the peaceable 
possession of Germany. 

The eventful life of Frederic II. was chiefly rredencn. 
passed in Italy. To preserve his hereditary do- 
minions, and chastise the Lombard cities, were 
the leading objects of his political and military 
career. He paid therefore but little attention to 
Germany, from which it was in vain for any em- 
peror to expect effectual assistance towards objects 
of his own. Careless of prerogatives which it 
seemed hardly worth an effort to preserve, he 
sanctioned the independence of the princes, which 
may be properly dated from his reign. In return, 
they readily elected his son Henry king of the 
Romans ; and on his being implicated in a rebel- 
lion, deposed him with equal readiness and sub- 
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CHAP, stituted his brother Conrad at the emperor's re- 
. ' . quest* But in the latter part of Frederic's reign, 
ora^ the deadly hatred of Rome penetrated beyond the 
conte- Alps. After his solemn deposition m the council 
2Sec^cii: of Lyons, he was incapable, in ecclesiastical eyes, 
of holding the imperial sceptre. Innocent IV. 
1245 found however some difficulty in setting up a rival 
emperor. Henry, landgrave of Thuringia, made 
1248 an indifferent figure in his character. Upon his 
death, William, count of Holland, was chosen by 
the party adverse to Frederic and his son Conrad ; 
and after the emperor's death, he had some success 
against the latter. It is hard indeed to say that any 
one was actually sovereign for twenty-two years that 
followed the death of Frederic II. j a period of con- 
tested title and universal anarchy, which is usually 
Gn&d iD- denominated thegrand interregnum. On the decease 
1250— of William of Holland, in 1256, a schism among 
1272 the electors produced the double choice of Richard 
Ricbard^of earl of Cornwall, and Alfonso X. king of Castile. 
It seems not easy to determine which of these 
candidates had a legal majority of votes t ; but the 



* Struvius, p. 457. the vote of Ottocar, king of Bohe- 

f The election ought legally to mia, which would turn the scale, 

have been made at Frankfort. But Some time after the election, it is 

the elector of Treves, having got certain that he was on the side of 

possession of thcf town, shut out Richard. Perhaps we may collect 

the archbishops of Mentz and Co- from the opposite statement in 

logne, and the count palatine, on Struvius, p. 504., that the proxies 

pretence of apprehendmgviolence. of Ottocar had voted for Alfonso, 

They met under the walls, and and that he did not think fit to 

there elected Richard. After- recognize their act. 



wards Alfonso was chosen by the There can be no doubt that 

votes of Treves, Saxony, and Bran- Richard was de facto sovereign of 
deoburg. Historians differ about Germany; and it is singular, that 



Cornwall. 
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subsequent recognition of almost all Germany, and chap. 
a sort of possession evidenced by public acts, y^ 



which have been held valid, as well as the general otrj 
consent of contemporaries, may justify us in adding 
Richard to the imperial list The choice indeed 
was ridiculous, as he possessed no talents which 
could compensate for his want of power ; but the 
electors attained their objects ; to perpetuate a 
state of confusion by which their own independ- 
ence was consolidated, and to plunder without 
scruple a man, like Didius at Rome, rich and 
foolish enough to purchase the first place upon 
earth. 

That place indeed was now become a mockery state onbe 

* , -^ Germanic 

of greatness. For more than two centunes, not- gJJ**^"" 
withstanding the temporary influence of Frederic 
Barbarossa and his son, the imperial authority had 
been in a state of gradual decay. From the time 
of Frederic II. it had bordered upon absolute in- 
significance; and the more prudent German princes 
were slow to canvass for a dignity so little accom- 
panied by respect The changes wrought in the 
Germanic constitution during the period of the 
Swabian emperors chiefly consist in the establish- 
ment of an oligarchy of electors, and of the terri- 
torial sovereignty of the princes. 

1. At the extinction of the Franconian line by Mecton. 
the death of Henry V., it was determined by the 

Stniviusshotild assert the contrary, si^tes him kin^, per quondam 
on the authority of an instrument Richardumregemillustrem. Struv, 
of Rodolph, which expressly de- p. 502. 
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German nobility to make their empire practically 
elective, admitting no right, or even natural pre- 
tension, in the eldest son of a reigning sovereign. 
Their choice upon former occasions had been made 
by free and general suffrage. But it may be pre- 
sumed that each nation voted unanimously, and 
according to the disposition of its duke. It is 
probable too, that the leaders after discussing in 
previous deliberations the merits of the several 
candidates, submitted their own resolutions to the 
assembly, which would generally concur in them 
without hesitation. At the election of Lothaire, 
in 11 24, we find an evident instance of this pre- 
vious choice, or, as it was called, prcBtdxatioriy 
from which the electoral college of Germany has 
been derived. The princes, it is said, trusted the 
choice of an emperor to ten persons, in whose 
judgment they promised to acquiesce.* This 
precedent was, in all likelihood, followed at all 
subsequent elections. The proofs indeed are not 
perfectly clear. But in the famous privilege of 
Austria, granted by Frederic I. in 1156, he be- 
stows a rank upon the newly-created duke of that 
country, immediately after the electing princes 
(post principes electores) t ; a strong presumption 
that the right of praetaxation was not only esta- 
blished, but limited to a few definite persons. In 
a letter of Innocent III., concerning the double 
election of Philip and Otho in 1198, he asserts the 



♦ Stniv. p. 357. Schmidt, t. iii. 
p. 331. 



+ Schmidt, t. iii. p. 390. 
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latter to have had a majority in his favour of those chap- 
to whom the right of election chiefly belongs (ad . 
quos principaliter spectat electio). * And a law of c^R- 
Otho in 1208, if it be genuine, appears to fix the 
exclusive privilege of the seven electors, t Never- 
theless so obscure is this important part of the 
Germanic system, that we find four ecclesiastical 
and two secular princes concurring with the regu- 
lar electors in the act, as reported by a contempo- 
rary writer, that creates Conrad, son of Frederic II., 
king of the Romans, t This, however, may have 
been an irregular deviation from the principle 
already established. But it is admitted, that all 
the princes retained, at least during the twelfth 
century, their consenting suffrage ; like the laity in 
an episcopal election, whose approbation continued 
to be necessary, long after the real power of choice 
had been withdrawn from them. § 

It is not easy to account for all the circum- 
stances that gave to seven spiritual and temporal 
princes this distinguished pre-eminence. The 
three archbishops, Mentz, Treves, and Cologne, 
were always indeed at the head of the German 
church. But the secular electors should naturally 
have been the dukes of four nations; Saxony, 
Franconia, Swabia, and Bavaria. We find, how- 



* Pfeffel, p. 360. act of election from the Chronicle 

+ Schmidt, t. iv. p. 80. of Francis Pippin. 

^ i This is not mentioned in Stni- § This is manifest by the various 

vius, or the other German writers. passages relating to the elections of 

But Denina (Rivoluzioni d' Italia, Philip and Otho, quoted by Stru- 

1. ix. c. 9.) quotes the style of the vius, p. 428. 4.30. See too PfeiTel, 

ubi supra. Schmidt, t. iv. p. 79. 
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ever, only the first of these in the undisputed ex- 
ercise of a vote. It seems probable, that, when the 
electoral princes came to be distinguished from the 
rest, their privilege was considered as peculiarly 
connected with the discharge of one of the great 
offices in the imperial court These were attached, 
as early as the diet of Mentz in 1184, to the four 
electors, who ever afterwards possessed them : the 
duke of Saxony having then officiated as arch- 
marshal, the count palatine of the Rhine as arch^ 
steward, the king of Bohemia as arch-cupbearer, 
and the margrave of Brandenburg as arch-cham- 
berlain of the empire. * But it stiQ continues a 
problem, why the three latter offices, with the 
electoral capacity as their incident, should not 
rather have been granted to the dukes of Fran- 
conia, Swabia, and Bavaria. I have seen no ade- 
quate explanation of this circumstance; which 
may perhaps lead us to presume, that the right of 
pre-election was not quite so soon confined to the 
precise number of seven princes. The final ex- 
tinction of two great original duchies, Franconia 
and Swabia, in the thirteenth century, left the 
electoral rights of the count palatine and the 
margrave of Brandenburg beyond dispute. But 
the dukes of Bavaria continued to claim a vote in 
opposition to the kings of Bohemia. At the elec- 
tion of Rodolph in 1272, the two brothers of the 
house of Wittelsbach voted separately, as count 
Palatine, and duke of Lower Bavaria. Ottocar 



* Schmidt, t. iv. p. 78. 
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was excluded upon this occasion ; and it was not 
till 1290 that the sufirage of Bohemia was fully 
recognized. The Palatine and Bavarian branches, 
however, continued to enjoy their &jnily vote con- 
jointly, by a determination of Rodolph ; upon which 
Louis of Bavaria slightly innovated, by rendering 
the sufirage alternate. But the Golden Bull of 
Charles IV. put an end to all doubts on the rights 
of electoral houses, and absolutely excluded Ba- 
varia from voting. The limitation to seven elec- 
tors, first perhaps fixed by accident, came to be 
invested with a sort of mysterious importance, and 
certainly was considered, until times comparatively 
recent, as a fundamental law of the empire. * 

2. It might appear natural to expect that an Jj^^^^'Pf. 
oligarchy of seven persons, who had thus ex- {^?t^;^' ''®^** 
eluded their equals from all share in the election 
of a sovereign, would assume still greater autho- 
rity, and trespass farther upon the less powerful 
vassals of the empire. But while the electors were 
establishing their peculiar privilege, the class im- 
mediately inferior raised itself by important acqui- 
sitions of power. The German dukes, even after 
they became hereditary, did not succeed in com- 
pelling the chief nobility within their limits to 
hold their lands in fief so completely as the peers 
of France had done. The nobles of Swabia re- 
fused to follow their duke into the field against 
the emperor Conrad II. t Of this aristocracy the 

♦ Schmidt, t. iv. p. 78. 568. f Pfeffel, p. 209. 

Putter, p. 274. Pfeffel, p. 435. 
565. Struvius, p. 511. 
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CHAP, superior class were denominated princes; an ap- 

I pellation which, after the eleventh century, distin- 

S^FScr guished them from the untitled nobility, most of 

MANY. *^ , •' 

whom were their vassals. They were constituent 
parts of all diets ; and though gradually deprived 
of their original participation in electing an em- 
peror, possessed, in all other respects, the same 
rights as the dukes, or electors. Some of them 
were fully equal to the electors, in birth as well as 
extent of dominions ; such as the princely houses 
of Austria, Hesse, Brunswic, and Misnia. By 
the division of Henry the Lion's vast territories*, 
and by the absolute extinction of the Swabian 
family in the following century, a great many 
princes acquired additional weight. Of the ancient 
duchies, only Saxony and Bavaria^ remained ; the 
former of which especially was so dismembered, 
that it was vain to attempt any renewal of the 
ducal jurisdiction. That of the emperor, formerly 
exercised by the counts palatine, went almost 
equally into disuse, during the contest between 
Philip and Otho IV. The princes accordingly 
had acted with sovereign independence within 
their own fiefs, before the reign of Frederic II. ; 
but the legal recognition of their immunities was 
. reserved for two edicts of that emperor ; one, in 
1220, relating to ecclesiastical, and the other, in 
1232, to secular princes. By these he engaged 
neither to levy the customary imperial dues, nor 

* See the arrangements made in Germany, in Pfeifel, p. 234. also 
consequence of Henry's forfeiture, p. 4^7. 
which gave quite a new face to 
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to permit the jurisdiction of the palatine judges, 
within the limits of a state of the empire * ; con- 
cessions, that amounted to little less than an abdi- 
cation of his own sovereignty. From this epoch 
the territorial independence of the states may be 
dated. 

A class of titled nobility, inferior to the princes, 
were the counts of the empire, who seem to have 
been separated from the former in the twelfth 
century, and to have lost at the same time their 
right of voting in the diets.t In some parts of 
Germany, • chiefly in Franconia and upon the 
Rhine, there always existed a very numerous 
body of lower nobility ; untitled, at least till 
modern times, but subject to no superior except 
the emperor. These are supposed to have be- 
come immediate^ after the destruction of the house 
of Swabia, within whose duchies they had been 
comprehended, t 

A short interval elapsed after the death of Election of 
Richard of Cornwall, before the electors could be Hapsburgj 
induced, by the deplorable state of confusion into ^^^ 
which Germany had fallen, to fill the imperial 
throne. Their choice was however the best that 
could have been made. It fell upon Rodolph 
count of Hapsburg, a prince of very ancient 
family, and of considerable possessions as well in 



♦ Pfeffel,p.384. Putter, p. 233. follows: Ego N. consensi et sub- 

f In the instruments relating to scripsi. Pfeffel, p. 360. 

the election ofOtho IV. the princes % Pfeffel, p. 455. Putter, p. 

sign their names. Ego N. elegi et 254. Struvius, p. 511. 

subscripsi. But the counts only as 

VOL. II. I 
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CHAP. Swisserland as upon each bank of the Upper 
^ Rhine, but not sufficiently powerful to alarm the 
maSy. electoral oligarchy. Rodolph was brave, active, 
and just ; but his characteristic quality appears to 
have been good sense, and judgement of the cir- 
cumstances in which he was placed. Of this he 
gave a signal proof in relinquishing the favourite 
project of so many preceding emperors, and leav- 
ing Italy altogether to itself. At home he mani- 
fested a vigilant spirit in administering justice, 
and is said to have destroyed seventy strong holds 
of noble robbers in Thuringia and other parts, 
bringing many of the criminals to capital punish- 
ment.* • But he wisely avoided giving offence 
to the more powerful princes 5 and during his 
reign, there were hardly any rebellions in Ger- 
many. 
Investment It was a vcry reasonable object of every emperor 
Albert w°ith to aggrandize his family by investing his near 
Austria, kiudrcd with vacant fiefs ; but no one was so for- 
tunate in his opportunities as Rodolph. At his 
accession, Austria, Styria, and Camiola were in 
the hands of Ottocar, king of Bohemia. These 
extensive and fertile countries had been formed 
into a march or margraviate, after the victories of 
Otho the Great over the Hungarians. Frederic 
Barbarossa erected them into a duchy, with many 
distinguished privileges, especially that of female 
succession, hitherto unknown in the feudal princi- 

* Stnivius, p.530. Coxe*sHist. interesting account of Rodolph's 
of House of Austria, p. 57. This reign, 
valuable work contains a full and . 
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palities of Germany.* Upon the extinction of 
the house of Bamberg, which had enjoyed this 
duchy, it was granted by Frederic II. to a cousin 
of his own name ; after whose death a disputed 
succession gave rise to several changes, and ulti- 
mately enabled Ottocar to gain possession of the 
country. Against this king of Bohomia Rodolph 
waged two successful wars, and recovered the 
Austrian provinces, which, as vacant fiefs, he 
conferred, with the consent of the diet, upon his 
son Albert.t 

Notwithstanding the merit and popularity of 
Rodolph, the electors refused to chuse his son 
king of the Romans in his life- time ; and, after his 
death, determined to avoid the appearance of 
hereditary succession, put Adolphus of Nassau 
upon the throne. There is very little to attract 
notice in the domestic history of the empire du- 
ring the next two centuries. From Adolphus to 
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♦ The privil^es of Austria were 
granted to the margrave Henry in 
1156, by way of indemnity for his 
restitution of Bavaria to Henry the 
Lion. The territory between the 
Inn and the Ems was separated 
from the latter province, and an- 
nexed to Austria at this time. 
The dukes of Austria are declared 
equal in rank to the palatine arch- 
dukes (archi-ducibus palatinis). 
This expression cave a hint to the 
duke Ilodolph I V. to assume the 
title of archduke of Austria. 
Schmidt, t. iii. p. 390. Frederic 
11. even created the duke of Aus- 
tria king: a very curious fact, 
though neither he nor his success 
sors ever assumed the title. Stru- 



vius, p. 463. The instrument runs 
as follows: Ducatus Austrian et 
Styrise, cum pertinentiis et termi- 
nis suis quot nactenus habuit, ad 
nomen et honorem regium trans- 
ferentes, te hactenus ducatuum 
prsedictorum ducem, de potestatis 
nostrae plenitudine et magnificenti& 
speciali promovemus in regem, per 
libertates et jura praedictum r^- 
num tuum prsesentis epigrammatis 
auctoritate donantes, quae r^iam 
deceant dignitatem : ut tamen ex 
honore qnem tibi libenteraddirous, 
nihil honoris et juris nostri diade- 
matis aut imperii subtrahatur. 

f Struvius, p< 525. Schmidt. 
Coxe. 
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CHAP. Sigismund, every emperor had either to struggle 

. against a competitor, claiming the majority of 

M^Y votes at his election, or against a combination of 

charhjsiv. the electors to dethrone him. The imperial autho- 

^StJ*'*"' rity became more and more ineffective ; yet it was 

^uo^ frequently made a subject of reproach against the 

sigismand, emperors, that they did not maintain a sovereignty 

to which no one was disposed to submit. 

It may appear surprising, that the Germanic 
confederacy under the nominal supremacy of an 
emperor should have been preserved in circum- 
stances apparently so calculated to dissolve it 
But, besides the natural effect of prejudice and a 
famous name, there were sufficient reasons to in- 
duce the electors to preserve a form of government 
in which they bore so decided a sway. Accident 
had in a considerable degree restricted the elec- 
toral suffrages to seven princes. Without the 
college, there were houses more substantially 
powerful than any within it. The duchy of 
Saxony had been subdivided by repeated parti- 
tions among children, till the electoral right was 
vested in a prince who possessed only the small 
territory of Wittenberg. The great families of 
Austria, Bavaria, and Luxemburg, though not 
electoral, were the real heads of the German 
body; and though the two former lost much of 
their influence for a time through the pernicious 
custom of partition, the empire seldom looked 
for its head to any other house than one of these 
three. 
^aiiitSn!' While the duchies and counties of Germany re^- 
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tamed their original character of offices or govern- chap.^ 
ments, they were of course, even though consi- , ^' , 
dered as hereditary, not subject to partition among ger- 
cliildren. When they acquired the nature of 
fiefs, it was still consonant to the principles of a 
feudal tenure, that the eldest son should inherit 
according to the law of primogeniture ; an inferior 
provision or apanage, at most, being reserved for 
the younger children. The law of England 
favoured the eldest exclusively; that of France 
gave him great advantages. But in Germany a 
different rule began to prevail about the thirteenth 
century.* An equal partition of the inheritance, 
without the least regard to priority of birth, was 
the general law of its principalities. Sometimes 
this was effected by undivided possession, or 
tenancy in common, the brothers residing toge- 
ther, and reigning jointly. This tended to pre- 
serve the integrity of dominion ; but as it was 
frequently incommodious, a more usual practice 
was to divide the territory. From such partitions 
are derived those numerous independent princi- 
palities of the same house, many of which still 
subsist in Germany. In 1589, there were eight 
reigning princes of the Palatine family; and 
fourteen, in 1 675, of that of Saxony, t Originally, 
these partitions were in general absolute and with- 



* Schmidt, t. iv. p. 66. Pfeffel, rule; but I find the house of Baden 

p. 289. maintains that partitions divided into two branches, Baden 

were not introduced till the latter and Hochberg, in 11 90, with rights 

end of the thirteenth century. of mutual reversion. 

This may be true, as a general f PfeflFel, ibid. Putter, p. 189. 
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CHAP, out reversion; but, as their effect in weakening 
families became evident, a practice was introduced 



V. 
4, 



GER^ of making compacts of reciprocal succession, by 
which a fief was prevented from escheating to the 
empire, until all the male posterity of the first 
feudatary should be extinct. Thus, while the 
German empire survived, all the princes of Hesse 
or of Saxony had reciprocal contingencies of suc- 
cession, or what our lawyers call cross-remainders, 
to each other's dominions. A different system 
was gradually adopted. By the Golden Bull of 
Charles IV. the electoral territory, that is, the 
particular district to which the electoral suffrage 
was inseparably attached, became incapable of 
partition, and was to descend to the eldest son. 
In the fifteenth century, the present house of 
Brandenburg set the first example of establishing 
primogeniture by law ; the principalities of Ans- 
pach and Bayreuth were dismembered from it for 
the benefit of younger branches ; but it was de- 
clared that all the other dominions of the family 
should for the future belong exclusively to the 
reigning elector. This politic measure was adopt- 
ed in several other families; but, even in the 
sixteenth century, the prejudice was not removed, 
and some German princes denounced curses on 
their posterity, if they should introduce the impious 
custom of primogeniture.* 

Weakened by these subdivisions, the princi- 
palities of Germany in the fourteenth and fifteenth 
centuries shrink to a more and more diminutive 

* Putter, p. 280. 
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size in the scale of nations. But one family, the chap. 
most illustrious of the former age, was less ex- , ^' , 
posed to this enfeebling system. Henry VII. ger- 
count of Luxemburg, a man of much more per- House d 
sonal merit than hereditary importance, was ele- *"*" °'^* 
vated to the empire in 1308. Most part of his 
short reign he passed in Italy; but he had a 
fortunate opportunity of obtaining the crown of 
Bohemia for his son. John king of Bohemia did 
not himself wear the imperial crown ; but three of 
his descendants possessed it, with less interruption 
than could have been expected. His son Charles 
IV. succeeded Louis of Bavaria in 1347; i^ot indeed 
without opposition, for a double election and a 
civil war were matters of course in Germany. 
Charies IV. has been treated with more derision 
by his contemporaries, and consequently by later 
writers, than almost any prince in history ; yet he 
was remarkably successful in the only objects 
that he seriously pursued. Deficient in personal 
courage, insensible of humiliation, bending without 
shame to the pope, to the Italians, to the electors, 
so poor and so little reverenced as to be arrested 
by a butcher at Worms for want of paying his 
demand, Charles IV. affords a proof that a certain 
dexterity and cold-blooded perseverance may oc- 
casionally supply, in a sovereign, the want of more 
respectable qualities. He has been reproached 
with neglecting the empire. But he never designed 
to trouble himself about the empire, except for 
his private ends. He did not neglect the kingdom 
of Bohemia, to which he almost seemed to render 

I 4 
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Germany a province. Bohemia had been long 
considered as a fief of the empire, and indeed 
GER-i could pretend to an electoral vote by no other 
title. Charles, however, gave the states by law 
the right of chusing a king, on the extinction of 
the royal family, which seems derogatory to the 
imperial prerogative.* It was much more mate- 
rial that, upon acquiring Brandenburg, partly by 
conquest, and partly by a compact of succession 
in 1373, he not only invested his sons with it, 
which was conformable to usage, but annexed 
that electorate for ever to the kingdom of Bohe- 
mia, t He constantly resided at Prague, where 
he founded a celebrated university, and embel- 
lished the city with buildings. This kingdom, 
augmented also during his reign by the acquisition 
of Silesia, he bequeathed to his son Wenceslaus, 
for whom, by pliancy towards the electors and the 
court of Rome, he had procured, against all recent 
example, the imperial succession.t 

The reign of Charles IV. is distinguished in 
the constitutional history of the empire, by his 
Golden Golden Bull ; an instrument which finally ascer- 
^"1355 tained the prerogatives of the electoral college. 
The Golden Bull terminated the disputes which 
had arisen between different members of the same 
house as to their right of suffrage, which was de- 
clared inherent in certain definite territories. The 
number was absolutely restrained to seven. The 

* StruviuB, p.641. % Struviu?. p. 637. 

t Pfeffel,p.575. Schmidt, t. iv. 
p. 595. 
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place of legal imperial elections was fixed at 
Frankfort j of coronations, at Aix-la-Chapelle ; and 
the latter ceremony was to be performed by the 
archbishop of Cologne. These regulations, though 
consonant to ancient usage, had not always been 
observed, and their neglect had sometimes ex- 
cited questions as to the validity of elections. 
The dignity of elector was enhanced by the 
Golden Bull as highly as an imperial edict could 
carry it ; they were declared equal to kings, and 
conspiracy against their persons incurred thq 
penalty of high treason.* Many other privileges 
are granted to render them more completely 
sovereign within their dominions. It seems ex- 
traordinary that Charles should have voluntarily 
elevated an oligarchy, from whose pretensions his 
predecessors had frequently suffered injury. But 
he had more to apprehend from the two great 
families of Bavaria and Austria, whom he re- 
latively depressed by giving such a preponderance 
to the seven electors, than from any members of 
the college. By this compact with Brandenburg, 
he had a fair prospect of adding a second vote to 
his own ; and there was more room for intrigue 
and management, which Charles always preferred 
to arms, with a small number, than with the whole 
body of princes. 

The next reign, nevertheless, evinced the dan- Deposition 

* Pfeffel, p. 565. Putter, p. controversy of long standing be- 

271. Schmidt, t. iv. p. 566. tween the two branches of the 

The Golden Bull not only fixed house of Saxony, Wittenberg and 

the Palatine vote, in absolute ex- Lauenberg, in favour of the 

elusion of Bavaria, but settled a former. 
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CHAP, ger of investing the electors with such prepon- 
, ^' . derating authority. Wenceslaus, a supine and 
GER- voluptuous man, less respected, and more negli- 
of weiicei- gent of Germany, if possible, than his father, was 
regularly deposed by a majority of the electoral 
college in 1400. This right, if it is to be con- 
sidered as a right, they had already used against 
Adolphus of Nassau in 1298, and against Louis 
of Bavaria in 1346. They chose Robert Count 
Palatine instead of Wenceslaus ; and though the 
latter did not cease to have some adherents, Robert 
has generally been counted among the lawful 
emperors. * Upon his death, the empire returned 
to the house of Luxemburg ; Wenceslaus himself 
waving his rights in favour of his brother Sigis- 
mund, of Hungary, t 
House of The house of Austria had hitherto given but 
two emperors to Germany, Rodolph its founder, 
and his son Albert, whom a successful rebellion 
elevated in the place of Adolphus. Upon the 
death of Henry of Luxemburg, in 1313, Frederic, 
son of Albert, disputed the election of Louis duke 
of Bavaria, alledging a majority of genuine votes. 
This produced a civil war, in which the Austrian 

* Many of the cities, besides Jodocus, margrave of Moravia, 
some princes, continued to recog- having been chosen, as far as ap- 
nize Wenceslaus throughout the pears, by a legal mtyority. How- 
life of Robert : and the latter was ever, his death within three months 
so much considered as an usurper removed the difficulty ; and Josse, 
by foreign states, that his ambas- who was not crowned at Frankfort, 
sadors were refused admittance at has never been reckoned among the 
the council of Pisa. Struvius, p. emperors, though modern critics 
658, agree that his title was legitimate. 

t This election of Sigismund Struv. p.684. Pfeffel, p.612. 
was not uncontested: Josse, or 
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party were entirely worsted. Though they ad- chap. 
vanced no pretensions to the imperial dignity , ^' , 
during the rest of the fourteenth century, the ger- 
princes of that line added to their possessions 
Carinthia, Istria and the Tyrol. As a counter- 
balance to these acquisitions, they lost a great part 
of their ancient inheritance by unsuccessful wars 
with the Swiss. According to the custom of par- 
tition, so injurious to princely houses, their domi- 
nions were divided among three branches : one 
reigning in Austria, a second in Styria and the 
adjacent provinces, a third in the Tyrol and Albert ir. 
Alsace. This had in a considerable degree eclipsed ^"^38 
the glory of the house of Hapsburg. But it was .v.,,, ; 
now its destiny to revive, and to enter upon a'\, 
career of prosperity, which has never since been 
permanently interrupted. Albert, duke of Aus- 
tria, who had married Sigismund's only daughter, 
the queen of Hungary and Bohemia, was raised to 
the imperial throne upon the death of his father- 
ia-law in 1437. He died in two years, leaving 
his wife pregnant with a son, Ladislaus Posthu- 
mus, who afterwards reigned in the two kingdoms 
just mentioned ; and the choice of the electors fell 
upon Frederic, duke of Styria, second cousin of 
the. last Emperor, from whose posterity it never 
departed, except in a single instance, upon the 
extinction of his male line in 1740. 

Frederic III. reigned fifty-three years ; a longer Reim of 

period than any of his predecessors; and his 1440 * 

personal character was more insignificant. With 1493 
better fortune than could be expected, considering 



124 STATE OF EUROPE 

CHAP, both these circumstances, he escaped any overt 
^ ^' , attempt to depose him, though such a project was 
GER- somtimes in agitation. He reigned during an in- 
teresting age, full of remarkable events, and big 
with others of more leading importance. The de- 
struction of the Greek empire, and appearance of 
the victorious crescent upon the Danube, gave an 
unhappy distinction to the earlier years of his 
reign, and displayed his mean and pusillanimous 
character in circumstances which demanded a hero. 
At a later season he was drawn into contentions 
with France and Burgundy, which ultimately 
produced a new and more general combination of 
European politics. Frederic, always poor and 
scarcely able to protect himself in Austria from 
the seditions of his subjects, or the inroads of the 
king of Hungary, was yet another founder of his 
family, and left their fortunes incomparably more 
prosperous than at his accession. The marriage of 
his son Maximilian with the heiress of Burgundy 
began that aggrandizement of the house of Aus- 
tria, which Frederic seems to have anticipated.* 
The electors, who had lost a good deal of their 
former spirit and were grown sensible of the 
necessity of chusing a powerful sovereign, made 

* The famous device of Austria, safe in an inch of his dominions. 

A. E. I. O. U. was first used by Struvius, p. 722. He confirmed 

JFrederick III. who adopted it on the arch-ducal title of his famil}', 

his plate, books, and buildings, which might seem implied in the 

These initials stand for, Austriae original grant of Frederick I.; and 

Est Imperare Orbi Universo ; or, bestowed other high privileges 

in German, Alles Erdreich 1st above all princes of the empire. 

Osterreich Unterthan : A bold as- These are enumerated in Coxe's 

sumption for a man who was not House of Austria, vol. i. p. 263. 
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no opposition to Maximilian's becoming king of chap. 

the Romans in his father's life time. The Aus- .^ ' 

trian provinces were re-united, either under Fre- gj^r- 
deric, or in the first years of Maximilian ; so that, 
at the close of that period which we denominate 
the Middle Ages, the German empire, sustained 
by the patrimonial dominions of its chief, became 
again considerable in the scale of nations, and 
capable of preserving a balance between the am- 
bitious monarchies of France and Spain. 

The period between Rodolph and Frederic III. Progrew of 

,...,,, . . . free impe- 

ls distmguished by no circumstance so interesting "»! cities 

as the prosperous state of the free imperial cities, 
which had attained their maturity about the com- 
mencement of that interval. We find the cities of 
Germany, in the tenth century, divided into such 
as depended immediately upon the empire, which 
were usually governed by their bishop as imperial 
vicar, and such as were included in the territories 
of the dukes and counts. * Some of the former, 
lying principally upon the Rhine and in Franconia, 
acquired a certain degree of importance before the 
expiration of the eleventh century. Worms and 
Cologne manifested a zealous attachment to Henry 
IV., whom they supported in despite of their 
bishops, t His son Henry V. granted privileges 
of enfranchisement to the inferior townsmen or 



• Pfeffel, p. 187. The Othos bishops; probably as a counter- 
adopted the same policy in Ger- balance to the lay aristocracy, 
many which they had introduced Putter, p. 136. Struvius, p. 252. 
in Italy, conferring the temporal f Schmidt, t. iii. p. 239. 
government o cities upon the 
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CHAP, artizans, who had hitherto been distinguished from 
. the upper class of freemen, and particularly re- 
GER- lieved them from oppressive usages, which either 
gave the whole of their moveable goods to the 
lord upon their decease, or at least enabled him 
to seize the best chattel as his heriot * He took 
away the temporal authority of the bishop, at least 
in several instances, and restored the cities to 
a more immediate dependence upon the empire. 
The citizens were classed in companies, according 
to their several occupations ; an institution which 
was speedily adopted in other commercial coun- 
tries. It does not appear, that any German city had 
obtained, under this emperor, those privileges of 
chusing its own magistrates, which were conceded 
about the same time, in a few instances, to those 
of France.! Gradually, however, they began to 
elect councils of citizens, as a sort of senate and 
magistracy. This innovation might perhaps take 
place as early as the reign of Frederic I.J ; at least 
it was fully established in that of his grandson. 
They were at first only assistants to the imperial 
or episcopal bailiff, who probably continued to 
administer criminal justice. But in the thirteenth 
century, the citizens, grown richer and stronger, 
either purchased the jurisdiction, or usurped it 

* Schmidt, p. 242. Pfefiel, p. though no express mention is made 

293. Diimont, Corps Diplomap of any municipal jurisdiction, yet 

tique, t. i. p. 64. is seems implied in the followwg 

t Schmidt, p. 245. words : Causam in civitate jam 

In the charter granted by Fre- lite contestatam non episcopus aut 

deric I. to Spire in 1 182, confirm- alia potestas extra ciyitatem deter- 

ing and enlarging that of Henry V. minari compellet. Dumont, p. 108. 



DURING THE MIDDLE AGES. 127 

through the lord's neglect, or drove out the bailiff chap. 
by force. * The great revolution in Franconia and . 

Swabia occasioned by the fall of the Hohenstauf- ger- 
fen family, completed the victory of the cities. 
Those which had depended upon mediate lords 
became immediately connected with the empire ; 
and with the empire in its state of feebleness, 
when an occasional present of money would easily 
induce its chief to acquiesce in any claims of im- 
munity which the citizens might prefer. 

It was a natural consequence of the importance 
which the free citizens had reached, and of their 
immediacy, that they were admitted to a place in 
the diets, or general meetings of the confederacy. 
They were tacitly acknowledged to be equally 
sovereign with the electors and princes. No proof 
exists of any law, by which they were adopted into 
the diet We find it said, that Rodolph of Haps- 
burg, in 1291, renewed his oath with the princes, 
lords and cities. Under the emperor Henry VII. 
there is unequivocal mention of the three orders 
composing the diet ; electors, princes, and deputies 
from cities, t And in 1344, they appear as a third 
distinct college in the diet of Frankfort, t 

The inhabitants of these free cities always pre- 
served their respect for the emperor, and gave him 
much less vexation than his other subjects. He 
was indeed their natural friend. But their nobility 

* Schmidt, t. iv. p. 96. Pfefiel, nuntiis, de suo transitu et de prae- 

p.44I. standis servitiis in Italiam dispo- 

f Mansit ibi rex sex hebdoma- nendo. Auctor apud Schmidt, t. 

dibus cum principibus electoribus vi. p. 31. 

et aliis principibus et civUatum f Pfefiel, p. 552. 



128 STATE OF EUROPE 

CHAP, and prelates were their natural enemies ; and the 

. western parts of Germany were the scenes of irre- 

GER- concileable warfare between the possessors of for- 

MANT 

tified castles and the inhabitants of fortified cities. 
Each party was frequently the aggressor. The 
nobles were too often mere robbers, who lived 
upon the plunder of travellers. But the citizens 
were almost equally inattentive to the rights of 
others. It was their policy to offer the privileges 
of burghership to all strangers. The peasantry of 
feudal lords, flying to a neighbouring town, found 
an asylum constantly open. A multitude of aliens, 
thus seeking as it were sanctuary, dwelt in the 
suburbs or liberties, between the city walls and 
the palisades which bounded the territory. Hence 
they were called Pfahlburger, or burgesses of the 
palisades ; and this encroachment on the rights of 
the nobility was positively, but vainly, prohibited 
by several imperial edicts, especially the Golden 
Bull. Another class were the Ausburger, or out- 
burghers, who had been admitted to privileges of 
citizenship, though resident at a distance, and 
pretended in consequence to be exempted from 
all dues to their original feudal superiors. If a lord 
resisted so unreasonable a claim, he incurred the 
danger of bringing down upon himself the ven- 
geance of the citizens. These outburghers are in 
general classed under the general name of Pfahl- 
burger by contemporary writers.* 



* Schmidt, t. iv. p. 98. ; t. vi. p. Gloss, v. Pfalburger. Fauxbourg 
76. Pfeffel, p. 402. Du Cange, is derived from this word. 



DURING THE MIDDLE AGES. 129 

As the towns were conscious of the hatred chap. 
which the nobility bore towards them, it was their . 



interest to make a common cause, and render gef^ 
mutual assistance. From this necessity of main- League* of 

, the cities. 

taining, by united exertions, their general liberty, 
the German cities never suffered the petty jea- 
lousies, which might no doubt exist among them, 
to ripen into such deadly feuds as sullied the 
glory, and ultimately destroyed the freedom of 
Lombardy. They withstood the bishops and 
barons by confederacies of their own, framed ex- 
pressly to secure their commerce against rapine, or 
unjust exactions of toll. More than sixty cities, 
with three ecclesiastical electors at their head, 
formed the league of the Rhine in 1255, to repel 
the inferior nobility, who, having now become im- 
mediate, abused that independence by perpetual 
robberies.* The Hanseatic Union owes its origin 
to no other cause, and may be traced perhaps to 
rather a higher date. About the year 1370, a 
league was formed, which, though it did not 
continue so long, seems to have produced more 
striking effects in Germany. The cities of Swabia 
and the Rhine united themselves in a strict con- 
federacy against the princes, and especially the 
families of Wirtemburg and Bavaria. It is said 
that the emperor Wenceslaus secretly abetted 
their projects. The recent successes of the Swiss, 
who had now almost established their republic, 
inspired their neighbours in the empire with 

• Stnivius, p. 498. Schmidt, t, iv. p. 101. Pfeffe!, p. 416. 
yOL. II. K 
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expectations which the event did not realize ; for 
they were defeated in this war, and ultimately 
^^ compelled to relinquish their league. Counter- 
associations were formed by the nobles, styled 
society of St George, St William, the Lion, or 
the Panther.* 
FroTinciai The Spirit of poUtical liberty was not confined to 
empire? * the free immediate cities. In all the German prin- 
cipalities, a form of limited monarchy prevailed, 
reJBecting, on a reduced scale, the general consti- 
tution of the empire. As the emperors shared 
their legislative sovereignty with the diet, so all 
the princes who belonged to that assembly had 
their own provincial states composed of their 
feudal vassals, and of their mediate towns within 
their territory. No tax could be imposed without 
consent of the states ; and, in some countries, the 
prince was obliged to account for the proper dis- 
position of the money granted. In all matters of 
importance affecting the principality, and espe- 
cially in cases of partition, it was necessary to 
consult them ; and they sometimes decided be- 
tween competitors in a disputed succession, though 
this indeed more strictly belonged to the emperor. 
The provincial states concurred with the prince in 
making laws, except such as were enacted by the 
general diet. The city of Wurtzburgh, in the 
fourteenth century, tells its bishop, that if a lord 
would make any new ordinance, the custom is 

• Strovius,p.649. Pfeffel, p. 586. Schmidt, t. v. p. 10.; t.vi. p. 78. 
Putter, p. 893. 
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that he must consult the citizens, who have always chap. 
opposed his innovating upon the ancient kws . 



without their consent.* ger- 

The ancient imperial domain, or possessions Alienation: 
which bel(Higed to. the chief of the empire as such, ^nJdo^' 
had originally been very extensive. Besides large 
estates in every province, the territory upon each 
bank of the Rhine, afterwards occupied by the 
counts palatine, and ecclesiastical electors, was, 
until the thirteenth century, an exclusive pro- 
perty of the emperor. This imperial domain was 
deemed so adequate to the support of his dignity, 
that it was usual, if not obligatory, for him to 
grant away his patrimonial domains upon his elec* 
tion. But the necessities of Frederic II., and the 
long confusion that ensued upon his death, caused 
the domain to be almost entirely dissipated. Ro- 
dolph made some efforts to retrieve it, but too 
iate ; and the poor remains of what had belonged 
to Charlemagne and Otho were alienated by 
Charles IV. t This produced a necessary change 
in that part of the constitution which deprived an 
emperor of hereditary possessions. It was how- 
ever some time before it took place. Even Al- 
bert I. conferred the duchy of Austria upon his sons 
when he was chosen emperor, t Louis of Bavaria 
was the first who retained his hereditary dominions, 
and made them his residence. § Charies IV- 

* Schmidt, t.vi. p. 8. Putter, 6 Struvius,p.6ll. Inthecapi- 

p. 236. tulation of Robert, it was expressly 

+ Pfeffel, p. 580. provided, that he should retain 

X Id. p. 494. Struvius, p. 546. any escheated fief for the domain^ 
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CHAP, and Wenceslaus lived almost wholly in Bohe- 



V. 



mia ; Sigismund chiefly in Hungary ; Frederic III. 
GER- in Austria. This residence in their hereditary 

MANT* 

countries, while it seemed rather to lower the 
imperial dignity, and to lessen their connexion 
with the general confederacy, gave them intrinsic 
power and influence. If the emperors of the 
houses of Luxemburg and Austria were not like 
the Conrads and Frederics, they were at least 
very superior in importance to the Williams and 
Adolphuses of the thirteenth century. 
M^Suin, The accession of MaximiUan nearly coincides 
wSral. with the expedition of Charles VIII. against 
1495 Naples ; and I should here close the German 
history of the middle age, were it not for the 
great epoch which is made by the diet of Worms 
in 1495. This assembly is celebrated for the 
establishment of a perpetual public peace, and of 
a paramount court of justice, the Imperial Cham- 
ber. 
Ettabiiih- The same causes which produced continual 
public hostilities among the French nobility were not 
likely to operate less powerfully on the Germans, 
equally warlike with their neighbours, and rather 
less civilized. But while the imperial government 
was still vigorous, they were kept under some 
restraint. We find Henry III., the most powerful 
of the Franconian emperors, forbidding all private 
defiances, and establishing solemnly a general 

instead of granting it away ; so of the empire reversed. Schmidt, 
completely was the public policy t. v. p. 44. 



peace. 
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peace.* After his time, the natural tendency of chap. 
manners overpowered all attempts to coerce it, ^' 



and private war raged without limits in the em- ger- 
pire. Frederic I. endeavoured to repress it by a ' 

regulation which admitted its legality. This was 
the law of defiance (jus diffidationis), which re- 
quired a solemn declaration of war, and three 
days' notice, before the commencement of hostile 
measures. All persons contravening this provi- 
sion were deemed robbers and not legitimate 
enemies.t Frederic II. carried the restraint far- 
ther, and limited the right of self-redress to cases 
where justice could not be obtained. Unfortu- 
nately there was, in later times, no sufficient pro- 
vision for rendering justice. The German empire 
indeed had now assumed so peculiar a character, 
and the mass of states who composed it were in so 
many respects sovereign within their own terri- 
tories, that wars, unless in themselves unjust, could 
not be made a subject of reproach against them, 
nor considered, strictly speaking, as private. It 
was certainly most desirable to put an end to them 
by common agreement, and by the only means 
that could render war. unnecessary, the establish- 
ment of a supreme jurisdiction. War indeed, 
legally undertaken, was not the only, nor the 
severest grievance. A very large proportion oft 
the rural nobility lived by robbery. t Their cas- 

* Pfeffel, p. 212. J Oermani atcpe Alemanni, qui- 

f Schmidt, t.iv. p. 108. et in- bus census patnmonii ad victuni 

fra. Pfeffel, p. 340. Putter, p. suppetit, et hos qui procul urbibus, 

205. aut qui castellis et oppidulis domi- 
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ties, as the ruins still bear witness, were erected 
upon inaccessible hills, and in defiles that com- 
_GEiu mand the public road. An archbishop of Cologne 
having buUt a fortress of this kind, the governor 
inquired how he was to maintain himself, no 
revenue having been assigned for that purpose. 
The prelate only desired him to remark, that the 
castle was situated near the junction of four 
roads.* As commerce increased, and the example 
of French and Italian civilization rendered the 
Germans more sensible to their own rudeness, the 
preservation of public peace was loudly demanded. 
, Every diet under Frederic III. professed to oc- 
*cupy itself with the two great objects of domestic 
reformation, peace and law. Temporary cessa- 
tions, during which all private hostility was 
illegal, were sometimes enacted ; and if observed, 
which may well be doubted, might contribute to 
accustom men to habits of greater tranquillity. 
The leagues of the cities were probably more 
efficacious checks upon the disturbers of order. 
In I486 a ten years' peace was proclaimed, and 
; before the expiration of this period the perpetual 
' abolition of tiie right of defiance was happily ac- 
complished in the diet of Worms, t 

These wars, incessantly waged by the states of 



nantur, quorum magna pars latro- tibus, dicitur respondisse : Qua- 
cmo deditur, nobiles censent. Pet. tuor viae sunt trans castrum si- 
de Andlo. apud Schmidt, t. v. tuatae. Auctor apud Schmidt, 
p. 490. p. 492. 

* Quern cum officiatus suus in- f Schmidt. t.iy. p. 116.; t. v. 

terrogana, de quo castrum deberit p. 338. 371.; t. vi. p. 34. Putter* 

jretinere, cum annuis careret, redi- p. 292. 348. 
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Germany, seldom ended in conquest. Very few 
princely houses of the middle ages were aggran- 
dized by such means. That small and independent 
nobility, the counts and knights of the empire, 
whom the unprincipled rapacity of our own age 
has annihilated, stood through the storms of cen- 
turies with little diminution of their numbersf. An 
incursion into the enemy's territory, a pitched 
battle, a siege, a treaty, are the general circum- 
stances of the minor wars of the middle ages, as 
far as they appear in history. Before the inven.- 
tion o£ artillery, a strcmgly fortified castle, or 
walled city, was hardly reduced except by famine^ 
which a besieging army, wasting improvidently 
its means of subsistence, was full as likely to feel. 
That invention altered the condition of society^ 
and introduced an inequality of forces, that ren^ 
dered war more inevitably ruixM>us to the inferior 
party. Its first and most beneficial effect was to 
bring the plundering class of the nobility wto 
controul; their castles were more easily taken# 
and it became their interest to deserve the protec- 
tion of law. A few of these continued to follow 
their old profession after the diet of Worms ; but 
they were soon overpowered by the more efficient 
police established under Maximilian. 

The next object of the diet was to provide an iSJ^ib'ir 
eflfectual remedy for private wrongs which might 
supersede all pretence for taking up arms. The 
administration of justice had always been a high 
prerogative as well as bounden duty of the empe- 

K 4 
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rors. It was exercised originally by themselves in 
person, or by the count palatine, the judge who 
always attended their court. In the provinces of 
Germany, the dukes were entrusted with this 
duty; but, in order to controul their influence, 
Otho the Great appointed provincial counts pala- 
tine, whose jurisdiction was in some respects ex- 
clusive of that still possessed by the dukes. As 
the latter became more independent of the empire, 
the provincial counts palatine lost the importance 
of their office, though their name may be traced 
to the twelfth and thirteenth centuries. * The or- 
dinary administration of justice by the emperors 
went into disuse ; in cases where states of the em- 
pire were concerned, it appertained to the diet, or 
to a special court of princes. The first attempt to 
re-establish an imperial tribunal was made by Fre- 
deric II. in a diet held at Mentz in 1235. A judge 
of the court was appointed to sit daily, with cer- 
tain assessors, half nobles, half lawyers, and with 
jurisdiction over all causes, where princes of the 
empire were not concerned, t Rodolph of Haps- 
burg endeavoured to give efficacy to this judica- 
ture ; but after his reign, it underwent the fate of 
all those parts of the Germanic constitution which 
maintained the prerogatives of the emperors. Si- 
gismund endeavoured to revive this tribunal ; but 
as he did not render it permanent, nor fix the 
place of its sittings, it produced little other good 
than as it excited an earnest anxiety for a regular 



• Pfeffel, p. 180. 



f Idem, p. 386. Schmidt, t. iv. p. 56. 
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system. This system, delayed throughout the chap. 
reign of Frederic III., was reserved for the first > 

diet of his son. * hSjSy 

The Imperial Chamber, such was the name of 
the new tribunal, consisted, at its original institu- 
tion, of a chief judge, who was to be chosen among 
the princes or counts, and of sixteen assessors, 
partly of noble or equestrian rank, partly profes- 
sors of law. They were named by the emperor with 
the approbation of the diet. The functions of the 
Imperial Chamber were chiefly the two following. 
They exercised an appellant jurisdiction over 
causes that had been decided by the tribunals 
established in states of the empire. But their 
jurisdiction in private causes was merely appellant. 
According to the original law of Germany, no 
man could be sued except in the nation or pro- 
vince to which he belonged. The early emperors 
travelled from one part of their dominions to an- 
other, in order to render justice consistently with 
this fundamental privilege. When the Luxem- 
burg emperors fixed their residence in Bohemia, 
the jurisdiction of the imperial court in the first 
instance would have ceased of itself by the oper- 
ation of this ancient rule. It was not, however, 
strictly complied with ; and it is said that the em- 
perors had a concurrent jurisdiction with the pro- 
vincial tribunals even in private causes. They 
divested themselves, nevertheless, of this right by 

* Pfeffel,t.ii. p. 66. 
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granting privileges de non evocando; so that no 
subject of a state which enjoyed such a privilege 
could be summoned into the imperial court. All 
the electors possessed this exemption by the terms 
-of the Golden Bull ; and it was specially granted 
to the burgraves of Nuremburg, and some other 
princes. This matter was finally settled at the 
•diet of Worms; and the Imperial Chamber was 
positively restricted from taking cognizance of 
any causes in the first instance, even where a state 
of th€ empire was one of the parties. It was 
enacted, to obviate the denial of justice that ap- 
peared likely to result from the regulation in the 
latter case, that every elector and prince should 
establish a tribunal in his own dominions, where 
suits against himself might be entertained.* 

The second part of the chamber's jurisdiction 
related to disputes between two states of the em- 
pire. But these two could only come before it by 
way of appeal. During the period of anarchy 
which preceded the establishment of its jurisdic- 
tion, a custom was introduced, in order to prevent 
the constant recurrence of hostilities, of referring 
the quarrels of states to certain arbitrators, called 
Austregues, chosen among states of the same rank. 
This conventional reference became so popular 
that the princes would not consent to abandon it 
on the institution of the Imperial Chamber ; but, 
on the contrary, it was changed into an invariable 



♦ Schmidt, t. v. p. 373. Putter, p. 372. 
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and universal law, that all disputes between dif- chap. 
ferent states must, in the first instance, be sub- ^^ 



raitted to the arbitration of Austremies. * ger- 

MANT* 

The sentence of the chamber would have been Ertawishl 
very idly pronounced, if means had not been de» dreiL? 
vised to carry them into execution. In earlier 
times the want of coercive process had been more 
felt than that of actual jurisdiction. For a few 
years after the establishment of the chamber, this 
deficiency was not supplied. But in 1501 an 
institution, origmally planned under Wenceslaus^ 
and attempted by Albert II., was carried into 
effect. The empire, with the exception of the 
electorates and the Austrian dominions, was di- 
vided into six circles; each of which had its 
council of states, its director whose province it 
was to convoke them, and its military force to 
compel obedience. In 1512 four more circles 
were added, comprehending those states which 
had been excluded in the first division. It was 
the business of the police of the circles to enforce 
the execution of sentences pronounced by the 
Imperial Chamber against refractory states of the 
empire, t 

As the judges of the Imperial Chamber were auKc. 
appointed with the consent of the diet, and held 
their sittings in a free imperial city, its establish* 
ment seemed rather to encroach on the ancient 
prerogatives of the emperors. Maximilian ex. 

* Putter, p. 361. Pfeffel, p. f Putter, p. 355. Pfeffel, t.ii. 

452. p. 100. 
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CHAP, pressly reserved these in consenting to the new 
. tribunal. And, in order to revive them, he soon 
CTR- afterwards instituted an Aulic Council at Vienna, 
composed of judges appointed by himself, and 
under the political controul of the Austrian go- 
vernment. Though some German patriots re- 
garded this tribunal with jealousy, it continued 
until the dissolution of the empire. The Aulic 
Council had, in all cases, a concurrent jurisdiction 
with the Imperial Chamber ; an exclusive one in 
feudal and some other causes. But it was equally 
confined to cases of appeal ; and these, by multi- 
plied privileges de non appellando, granted to the 
electoral and superior princely houses, were gra- 
dually reduced into moderate compass.* - 

The Germanic constitution may be reckoned 
complete, as to all its essential characteristics, in 
the reign of Maximilian. In later times, and es- 
pecially by the treaty of Westphalia, it under- 
went several modifications. Whatever might be 
its defects, and many of them seem to have been 
susceptible of reformation without destroying the 
system of government, it had one invaluable ex- 
cellence: it protected the rights of the weaker 
against the stronger powers. The law of nations 
was first taught in Germany, and grew out of the 
public law of the empire. To narrow, as far as 
possible, the rights of war and of conquest, was a 
natural principle of those who belonged to petty 
states, and had nothing to tempt them in ambition. 

♦ Putter, p. 357. ' Pfeffel, p. 102. 
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No revolution of our own eventful age, except the chap. 
fall of the ancient French system of goverament, . 

has been so extensive, or so likely to produce im- j^/^y 
portant consequences, as the spontaneous disso- 
lution of the German empire. Whether the new 
confederacy that has been substituted for that ve- 
nerable constitution will be equally favourable to 
peace, justice, and liberty, is among the most in- 
teresting and difficult problems that can occupy a 
philosophical observer.* 

At the accession of Conrad the First, Germany Limits of 
had by no means reached its present extent on the * «"»»"• 
eastern frontier. Henry the Fowler and the 
Othos made great acquisitions upon that side. 
But tribes of Sclavonian origin, generally called 
Venedic, or, less properly. Vandal, occupied the 
northern coast from the Elbe to the Vistula. 
These were independent, and formidable both to 
the kings of Denmark and princes of Germany, 
till, in the reign of Frederic Barbarossa, two of the 
latter, Henry the Lion, duke of Saxony, and 
Alberi the Bear, margrave of Brandenburg, sub- 
dued Mecklenburg and Pomerania, which after- 
wards became duchies of the empire. Bohemia 
was undoubtedly subject, in a feudal sense, to 
Frederic I. and his successors; though its con- 
nexion with Germany was always slight. The 
emperors sometimes assumed a sovereignty over 
Denmark, Hungary, and Poland. But what they 
gained upon this quarter was compensated by the 
gradual separation of the Netherlands from their 

* The first edition of this work was published ear])r- in 1818. 
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cBAK dominion, and by the still more complete loss of 
^ the kingdom of Aries. The house of Burgundy 



MANi P^^^^^^^ ^'^^^ P^^ ^^ ^^^ former, and paid as 
little regard as possible to the imperial supre- 
macy ; thoogh the German diets in the reign of 
Maximilian still continued to treat the Netherlands 
as equally subject to their lawful controul with the 
states on the right bank of the Rhine. But the 
provinces between the Rhone and the Alps were 
absolutely separated; Swisserland has completely 
succeeded in establishing her own independence ; 
and the kings of France no longer sought even the 
ceremony of an imperial investiture for Dauphine 
and Provence. 
Bohemia- Bohcmia, which received the Christian feith in 

Its constitu- 
tion. f^Q tenth century, was elevated to the rank of a 

kingdom near the end of the twelfth. The dukes 
and kings of Bohemia were feudally dependent 
upon the emperors, from whom they received 
investiture. They possessed, in return, a suffrage 
among the seven electors, and held one of the 
great offices in the imperial court. But separated 
by a rampart of mountains, by a difference of origin 
and language, and perhaps by national prejudices, 
from Germany, the Bohemians withdrew as far as 
possible from the general politics of the confede- 
racy. The kings obtained dispensations from at- 
tending the diets of the empire, nor were they 
able to reinstate themselves in the privilege thus 
abandoned till the beginning of the last century.* 
The government of this kingdom, in a very slight 

• Pfeflfel, t. ii« p. 497. 
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degree partaking of the feudal character *, bore 
rather a resemblance to that of Poland ; but the 
nobility were divided into two classes, the baronial 
and the equestrian, and the burghers formed a 
third state in the national diet. For the peasantry, 
they were in a condition of servitude, or predial 
villenage* The royaf authority was restrained by 
a coronation oath, by a permanent senate, and by 
frequent assemblies of the diet, where a numerous 
and armed nobility appeared to secure their liber- 
ties by law or force.t The sceptre passed, in 
ordinary times, to the nearest heir of the ri^al 
blood ; but the right of electicm was only sus- 
pended, and no king of Bohemia ventured to 
boast of it as his inheritance.1: This mixture of 
elective and hereditary monarchy was common, 
as we have seen, to most European kingdoms in 
their original constitution, though few continued 
so long to admit the participation of popular 
suffrages. 

The reigning dynasty having become extinct Hou«eof 
in 1806, by the death of Wenceslaus, son of that 



* Bona ipsorum tota Bohemia 
pleraque omnia haereditaria sunt 
seu alodialia, perpattca feudalia. 
Stransky, Kesp. Bohemica, p. 392. 
Stransky was a Bohemian pro- 
testont, who fled to Holland after 
the subversion of the civil and 
religious liberties of his country 
by the fatal battle of Prague in 
1621. 

f DubraviuSy the Bohemian 
historian, relates ^lib. xviii.) that 
the kingdom havmg no written 
laws, Wenceslaus, one of the 



kings, about the year 1300, sent 
for an Italian lawyer to compile a 
code. But the nobility refused to 
consent to this : aware, probably, 
of the consequences of letting m 
the prerogative doctrines of thep 
civilians. They opposed, at the 
same time, the institution of an 
university at Prague, which how- 
ever took place afterwards under 
Charles IV. 

J:{Stransky,Resp.Bohem. Coxe's 
House of Austria, p. 487« 
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Ottocar, who, after extending his conquests to the 
Baltic sea, and almost to the Adriatic, had lost 
his life in an unsuccessful contention with the 
emperor Rodolph, the Bohemians chose John of 
Luxemburg, son of Henry VII. Under the kings 
of this family in the fourteenth century, and 
especially Charles IV., whose character appeared 
in a far more advantageous light in his native do- 
mains than in the empire, Bohemia imbibed some 
portion of refinement and science.* An university 
erected by Charles at Prague became one of the 
jobD Hum. most Celebrated in Europe. John Huss, rector of 
1*1^ the university, who had distinguished himself by 
opposition to many abuses then prevailing in the 
church, repaired to the council of Constance, 
under a safe conduct from the emperor Sigismund. 
In violation of this pledge, to the indelible infamy 
of that prince and of the council, he was con- 
demned to be burned ; and his disciple, Jerome 
of Prague, underwent afterwards the same fate- 
Hussite His countrymen, aroused by this atrocity, flew 
^"* to arms. They found at their head one of those 

extraordinary men, whose genius, created by 
nature and called into action by fortuitous events, 
appears to borrow no reflected light from that of 
johnzisca. Others. John Zisca had not been trained in any 
school which could have initiated him in the 
science of war ; that indeed, except in Italy, was 
still rude, and no where more so than in Bohemia. 
But, self-taught, he became one of the greatest 

* Schmidt. Coxe. 
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captains who had appeared hitherto in Europe, en ai?. 
It renders his exploits more marvellous, that he 



was totally deprived of sight. Zisca has been |^-^ 
called the inventor of the modem art of fortifica- 
tion ; the famous mountain near Prague, fanatic- 
ally called Tabor, became, by his skill, an impreg- 
nable entrenchment. For his stratagems, he has 
been compared to Hannibal. In battle, being 
destitute of cavalry, he disposed at intervals ram- 
parts of carriages filled with soldiers, to defend his 
troops from the enemy's horse. His own station 
was by the chief standard ; where, after hearing 
the circumstances of the situation explained, he 
gave his orders for the disposition of the army. 
Zisca was never defeated ; and his genius inspired 
the Hussites with such enthusiastic affection, that 
some of those who had served under him refused 
to obey any other general, and denominated them- 
selves Orphans, in commemoration of his loss. He 
was indeed a ferocious enemy, though some of his 
cruelties might, perhaps, be extenuated by the 
law of retaliation ; but to his soldiers afiable and 
generous, dividing among them all the spoil.* 

Even during the life-time of Zisca the Hussite caiixtin*. 
sect was disunited; the citizens of Prague and ^^^^ 
many of the nobility contenting themselves with 
moderate demands, while the Taborites, his pecu- 
liar followers, were actuated by a most fanatical 
frenzy. The former took the name of Calixtins, 
from their retention of the sacramental cup, of 

* Lcnfant, Hist, de la Guerre des Hussites. Schmidt. Coxe. 
VOL. II. L 
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which the priests Jhad latterly thought fit to debar 
r lajrmen ; an abuse indeed not sufficient to justify 
a civil war, but so totally without pretence or apo- 
logy, that nothing less than the determined obsti- 
nacy of the Romish church could have maintained 
it to this time. The Taborites, though no longer 
led by Zisca, gained some remarkable victories, but 
were at last wholly defeated ; while the Catholic 
and Calixtin parties came to an accommodation, 
by which Sigismund was acknowledged as king of 
Bohemia, which he had claimed by the title of heir 
to his brother Wenceslaus, and a few indulgences, 
especially the use of the sacramental cup, conceded 
to the moderate Hussites. But this compact, 
though concluded by the council of Basle, being 
ill observed, through the perfidious bigotry of the 
See of Rome, the reformers armed again to defend 
their religious liberties, and ultimately elected a 
nobleman of their own party, by name George 
Podiebrad, to the throne of Bohemia, which he 
maintained during his life with great vigour and 
prudence.* Upon his death, they chose Uladis- 
laus, son of Casimir king of Poland, who after- 
wards obtained also the kingdom of Hungary. 
Both these crowns were conferred on his son 
Louis, after whose death, in the unfortunate battle 
of Mohacz, Ferdinand of Austria became sove- 
reign of the two kingdoms. 

The Hungarians, that terrible people who laid 
waste the Italian and German provinces of the 



« Leniunt. Schmidt. C4>\e. 
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empire in the tenth century, became proselytes chaf. 
soon afterwards to the religion of Europe, and their , ^' 
sovereign, St. Stephen, was admitted by the pope gsr- 
into the list of Christian kings. Though the Hun- 
garians were of a race perfectly distinct from either 
the Gothic or the Sclavonian tribes, their system of 
government was in a great measure analogous. 
None indeed could be more natural to rude nations 
who had but recently accustomed themselves to 
settled possessions, dian a territorial aristocracy, 
jealous of unlimited or even hereditary power in 
their chieftain, and subjugating the inf^^or people 
to that servitude, which, in such a state of society, 
is the unavoidable consequence of poverty. 

The marriage of an Hungarian princess with 
Charles II. king of Naples, eventually connected 
her country far more than it had been with the 
affairs of Italy. I have mentioned in a different 
place the circumstances which led to the invasion 
of Naples by Louis king of Hungary, and the wars 
of that powerful monarch with Venice. By mar- sigismund. 
rying the eldest daughter of Louis, Sigismund, af- 1392 
terwards emperor, acquired the crown of Hungary, /y [,-. 
which upon her death without issue he retained in ^ , 
his own right, and was even able to transmit to ^ ' " 

the child of a second marriage, and to her husband 
Albert duke of Austria. From this commence- 
ment is deduced the connexion between Hungary 
and Austria. In two years, however, Albert dying 1437 
left his widow pregnant ; but the states of Hun- 
gary, jealous of Austrian, influence, and of the uiaduiaas. 
intrigues of a minority, without waiting for her I**^ 

L 2 
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CHAP, delivery, bestowed the crown upon Uladislaus, 
^ / ■ king of Poland. The birth of Albert's posthumous 
jGER^ son, Ladislaus, produced an opposition in behalf of 
the infant's right ; but the Austrian party turned 
out the weaker, and Uladislaus, after a civil war of 
some duration, became undisputed king. Mean- 
while a more formidable enemy drew near. The 
Turkish arms had subdued all Servia, and excited 
a just alarm throughout Christendom. Uladislaus 
led a considerable force, to which the presence of. 
the cardinal Julian gave the appearance of a cru- 
sade, ^into Bulgaria, and after several successes, 
concluded an honourable treaty with Amurath II. 
^^i^^ But this he was unhappily persuaded to violate, at 
1444 the instigation of the cardinal, who abhorred the 
impiety of keeping faith with infidels.* Heaven 
judged of this otherwise, if the judgment of 
heaven was pronounced upon the field of Wama. 
In that fatal battle, Uladislaus was killed, and the 
Hungarians utterly routed. The crown was now 
permitted to rest on the head of young Ladislaus ; 
but the regency was allotted by the states of Hun- 
HaDDiades. gary to a native warrior^ John Hunniades.t This 

* iEneas Sylvius lays this per- And the Greeks impute the saoie 

fidy on Pope Eujzenius IV. Scrip- to him, or at least desertion of his 

sit Cardinal!, nullum valere fiedus, troops, at Cossova, where he was 

quod te incontuUo cum hostibus defeated in 1448, (Spondmms^ 

retigionis percussum esset. p. 397. ad ann. 1446.) Probably he was 

The words in italics are slipped in, one of those prudently brave men, 

to give a slight pretext for break- who, when victory is out of their 

ing the treaty. power, reserve themselves to fight 

f Hunniades was a Wallachian, another day ; which is the chanic- 

of a small family. The Poles ter of alt partizans accustomed to 

charged him witn cowardice at desultory warfare. This is the 

Wama. (iEneas Sylvius, p. 398.) apology made for him by iGneas 
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hero stood in the breach for twelve years against chap. 
the Turkish power, frequently defeated, but un- . 

conquered in defeat. If the renown of Hunniades ger. 
may seem exaggerated by the partiality of writers 
who lived under the reign of his son, it is confirmed 
by more unequivocal evidence, by the dread and 
hatred of the Turks, whose children were taught 
obedience by threatening them with his name, and 
by the deference of a jealous aristocracy to a man 
• of no distinguished birth. He surrendered to 
young Ladislaus a trust that he had exercised with 
perfect fidelity ; but his merit was too great to be 
forgiven, and the court never treated him with 
cordiality. The last, and the most splendid service 
of Hunniades, was the relief of Belgrade. That gjjjj^j, 
strong city was besieged by Mahomet II. three 1456 
years after the fall of Constantinople ; its capture 
would have laid open all Hungary. A tumultuary 
army, chiefly collected by the preaching of a friar, 
was entrusted to Hunniades ; he penetrated into 
the city, and having repulsed the Turks in a for- 
tunate sally, wherein Mahomet was wounded, had 
the honour of compelling him to raise the siege in 
confusion. The relief of Belgrade was more im- 

Svlvius : fortasae rd militaris pe- one way or other. The best and 

rito nulla in pugna salus visa, et most authentic account of Hun- 

salvare aliquos ^uam omnes perire niades seems to be, still allowing 

malait. Poloni acceptam eo prs&- for this ^utiality, in the chronicle 

lio cladem Huniadis vecordias at- of John Thwrocz, who lived under 

que iffnaviae tradiderunt ; ipse sua Matthias. Bonfinius, an Italian 

consuia spreta conquestus est. I compiler of the same age, has am- 

observe tnat all the writers upon plified this original authority in his 

Hungarian affairs have a party bias three decads of Plungarian history. 

L 3 
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portant in its effect than in its immediate cir- 
cumstances. It revived the spirits of Europe, which 
had been appalled by the unceasing victories of the 
infidels. Mahomet himself seemed to acknowledge 
the importance of the blow, and seldom afterwards 
attacked the Hungarians. Hunniades died soon 
after this achievement, and was followed by the 
king Ladislaus.* The states of Hungary, although 
the emperor Frederick III. had secured to himself, 
as he thought, the reversion, were justly averse to 
his character, and to Austrian connexions. They 
conferred their crown on Matthias Corvinus, son 
of their great Hunniades. This prince reigned 
above thirty years with considerable reputation, to 
which his patronage of learned men, who repaid 
his munificence with very profuse eulogies, did 
not a little contribute.t Hungary, at least in4iis 
time, was undoubtedly formidable to her neigh« 
bours, and held a respectable rank as an indepen- 
dent power in the republic of Europe. 



* Lacfislaus died at Prague, at 
the age of twenty-two, with great 
suspicion of poison, which feU 
chiefly on George Podiebrad and 
the Bohemians, ^nius SyWius 
was with him at the time, and in 
a letter written immediately after, 
plainly hints this ; and his manner 
carries with it more persuasion 
than if he had spoken out. Epist. 
824. Mr. Coze, however, informs 
us that the Bohemian historians 
have fully disproved the chai^ge. 

f Spondanus frequently blames 
the Itauans, who received pennons 



from Matthias, or wrote at his 
court, for exaggerating his virtues, 
or dissembling his misfortunes. 
And this was probably the case. 
However, Spondanus has rather 
contracted a prejudice against the 
Corvim. A treatise of Galeotua 
Martius, an Italian iiierateur, De 
dictis et factis Mathise, though it 
of^en notices an ordinary saying 
as jocose or facete dictum, raves 
a fiivourable impression of Mat- 
thiaa's ability, and also of his 
integrity. 
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The kingdom of Burgundy or Aries compre- chap. 
hended the whole mountainous region which we . 

now call Swisserland, It was accordingly re- jOer- 
united to the Germanic empire by the bequest of 
Rodolph along with the rest of his dominions. A swisterUnd 
numerous and ancient nobility, vassals one to an- hwtory. 
other, or to the empire, divided the possession ^^"^^ 
with ecclesiatical lords, hardly less powerful than 
themselves. Of the former we Und the counts of 
Zahringen, Kyburg, Hapsburg, and Tokenburg, 
most conspicuous; of the latter, the bishop of 
Coire, the abbot of St. Gall, and abbess of Seckin- 
gen. Every variety of feudal rights was early 
found and long preserved in Helvetia ; nor is there 
any country whose history better illustrates that 
ambiguous relation, half property and half do- 
minion, in which the territorial aristocracy, under 
the feudal system, stood with respect to their de- 
pendents. In the twelfth century, the Swiss 
towns rise into some degree of importance. Zuric 
was eminent for commercial activity, and seems 
to have had no lord but the emperor. Basle, 
though subject to its bishop, possessed the usual 
pri\?ileges of municipal government. Berne and 
Friburg, founded only in that century, made a 
rapid progress, and the latter was raised, along 
with Zuric, by Frederic II. in 1218, to the rank of 
a free imperial city. Several changes in the prin- 
cipal Helvetian families took place in the thir- 
teenth century, before the end of which the house 
of Hapsburg, under the politic and enterprising 
Rodolph, and his son Albert, became possessed, 

L 4 




1^2 STATE OF EUROPE 

through various titles, of a great ascendancy in 
Swisserland.* 

Of these titles none was more tempting to art 
ambitious chief, than that of advocate to a convent. 

Aurtrii^' That specious name conveyed with it a kind of 
indefinite guardianship, and right of interference, 
which frequently ended in reversing the condi- 
tions of the ecclesiastical sovereign and its vassal. 
But during times of feudal anarchy, there was 
perhaps no other means to secure the rich abbies 
from absolute spoliation j and the free cities in 
their early stage sometimes adopted the same 

fbcSwiM. policy. Among other advocacies, Albert obtained 
tliat of some convents which had estates in the 
vallies of Schwitz and Underwald. These seques- 
tered regions in the heart of the Alps had been 
for ages the habitation of a pastoral race, so hap- 
pily forgotten, or so inaccessible in their &stnesses, 
as to have acquired a virtual independence, regu- 
lating their own affairs in their general assembly 
with a perfect equality, though they acknow- 
ledged the sovereignty of the empire.t The peo- 
ple of Schwitz had made Rodolph their advocate. 
They distrusted Albert, whose succession to liis 
father's inheritance spread alarm through Hel- 
vetia. It soon appeared that their suspicions were 
well founded. Besides the local rights which his 
ecclesiastical advocacies gave him over part of the 
forest cantons, he pretended, after his election to 
the empire, to send imperial bailiffs into their 

♦ Planta's History of the Helvetic f Id. c. 4. 

('onfwlemcy, vol. i. chaps. 2- 
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valfies, as administrators of criminal justice, chap. 
Their oppression of a people unused to controul, . 

whom it was plainly the design of Albert to geiu 
reduce into servitude, excited those generous 
emotions of resentment, which a brave and simple 
race have seldom the discretion to repress. Three 
men, Stauifacher of Schwitz, Furst of Uri, Melch- Tbeir in- 
thai of Underwald, each with ten chosen asso- 
ciates met by night in a sequestered field, and 
swore to assert the common cause of their liber* 
ties, without bloodshed or injury to the rights 
of others. Their success was answerable to the 
justice of their undertaking ; the three cantons 
unanimously took up arms, and expelled their 
oppressors without a contest. Albert's assassin- 1308 
ation by his nephew, which followed soon after- 
wards, fortunately gave them leisure to consolidate 
their union.* He was succeeded in the empire by 
Henry VII., jealous of the Austrian family, and 
not at all displeased at proceedings which had 
been accompanied witli so little violence or dis- 
respect for the empire. But Leopold, duke of 
Austria, resolved to humble the peasants who had 
rebelled against his father, led a considerable force 
into their country. The Swiss, commending them- 
selves to heaven, and determined rather to perish, 
than undergo that yoke a second time, though 
ignorant of regular discipline, and unprovided 
with defensive armour, utterly discomfited the as- 2»tticof 

'^ MorgarteD. 

sauants at Morgarten.t 1315 

* Pianta, c. 6. \ Id. c. 7. 
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CHAP- This great victory, the Marathon of Swisseiiand, 
, confirmed the independence of the three original 
G£R- cantons. After some years. Lucerne, contiguous 
in situation and alike in interests, was incorporated 
Formation into their confederacy. It was far more materially 
conf^dl- enlarged about the middle of the fourteenth cen- 
tury, by the accession of Zuric, Glaris, Zug, and 
Berne, all which took place within two years. 
The first and last of these cities had already been 
engaged in frequent wars with the Helvetian 
nobility, and their internal polity was altogether 
republican.* They acquired, not independence, 
which they already enjoyed, but additional secu- 
rity by this union with the Swiss, properly so 
called, who in deference to their power and repu- 
tation ceded to them the first rank in the league. 
The eight already enumerated are called the an- 
cient cantons, and continued till the late reform- 
ation of the Helvetic system to possess several 
distinctive privileges, and even rights of sove- 
reignty over subject territories, in which the five 
cantons of Friburg, Soleure, Basle, Schaffausen, 
and Appenzel, did not participate. From this 
time the united cantons, but especially those of 
Berne and Zuric, began to extend their territories 
at the expense of the rural nobility. The same 
contest between these parties, with the same ter- 
mination, which we know generally to have taken 
place in Lombardy during the eleventh and 
twelfth centiuies, may be traced with more 

* Planta, cc. 8, 9. 
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minuteness in the annals of Swisserland.* Like chap. 
the Lombards too, the Helvetic cities acted with . 

policy and moderation towards the nobles whom jGer- 
they overcame, admitting them to the franchises 
of their community, as co-burghers, (a privilege 
which virtually implied a defensive alliance 
against any assailant,) and uniformly respecting 
the legal rights of property. Many feudal supe- 
riorities they obtained from the owners in a more 
peaceable manner, through purchase or mortgage. 
Thus the house of Austria, to which the extensive 
domains of the counts of Kyburg had devolved, 
abandoning, after repeated defeats, its hopes of 
subduing the forest cantons, alienated a great part 
of its possessions to Zuric and Berne, t And the 
last remnant of their ancient Helvetic territories 
in Argovia was wrested in 1417 from Frederic 
count of Tyrol, who imprudently supporting Pope 
John XXIIL against the council of Constance, 
had been put to the ban of the empire. These 
conquests Berne could not be induced to restore, 
and thus completed the independence of the con- 
federate republics, t The other free cities, though 
hot yet incorporated, and the few remaining 
nobles, whether lay or spiritual, of whom the 
abbot of St. Gall was the principal, entered into 
separate leagues with different cantons. Swisser- 
land became therefore, in the first part of the 
fifteenth century, a free country, acknowledged 
as such by neighbouring states, and subject to 

♦ Planta, c. 10. fell. f Vol. ii. c. 1. 
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no external controul, though still comprehended 
within the nominal sovereignty of the empire. 

The affairs of Swisserland occupy a very small 
space in the great chart of European history. But 
in some respects they are more interesting than the 
revolutions of mighty kingdoms. No where be- 
sides do we find so many titles to our sympathy, 
or the union of so much virtue with so complete 
success. In the Italian republics, a more splendid 
temple may seem to have been erected to liberty ; 
but, as we approach, the serpents of faction hiss 
around her altar, and the form of tyranny flits 
among the distant shadows behind the shrine. 
Swisserland, not absolutely blameless, (for what 
republic has been so ?) but comparatively exempt 
from turbulence, usurpation, and injustice, has well 
deserved to employ the native pen of an historian, 
accounted the most eloquent of the last age.* 
Other nations displayed an insuperable resolution 
in the defence of walled towns ; but the steadiness 
of the Swiss in the field of battle was without a 



* I am unacquainted with Mul- 
leins history in the original lan- 
guage; but, presuming the first 
volume of Mr. Planta's History of 
the Helvetic Confederacy to be a 
free translation or abridgment of 
it, r can well conceive that it de- 
serves the encomiums of Madame 
de Stael, and other foreign critics. 
It is very rare to meet with such 
picturesque and lively delineation 
m a modern historian of distant 
times. But I must observe, that 
if the authentic chronicles of Swis- 
serland have enabled Muller to 



embellish his narration with so 
much circumstantial detail, he has 
been remarkably fortunate in his 
authorities. No man could write 
the annals of England or France in 
the fourteenth century with such 
particularity, if he was scrupulous 
not to fill up the meagre sketch of 
chroniclers from the stories of his 
invention. The striking scenery 
of Swisserland, and Muller's exact 
acquaintance with it, have ^ven 
him another advantage as a painter 
of history. 
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parallel, unless we recall the memory of Lace- chap. 
daemon. It was even established as a law, that , ^' . 
whoever returned from battle after a defeat should ger- 
forfeit his life by the hands of the executioner. 
Sixteen hundred men, who had been sent to oppose 
a predatory invasion of the French in 1444, though 
they might have retreated without loss, deter- 
mined rather to perish on the spot, and fell amidst 
a far greater heap of the hostile slain.* At the 
famous battle of Sempach in 1385, the last which 
Austria presumed to try against the forest cantons, 
the enemy's knights, dismounted from their horses, 
presented an impregnable barrier of lances, which 
disconcerted the Swiss j till Winkelried, a gentle- 
man of Underwald, commending his wife and 
children to his countrymen, threw himself upon 
the opposite ranks, and collecting as many lances 
as he could grasp, forced a passage for his fol- 
lowers by burying them in his bosom.t 

The burghers and peasants of Swisserland, ill £?<»»«"<:« 

• 1 1 • 1 ^ t t II T of the Swiss 

provided with cavalry, and better able to dispense t'^o<>p«- 
with it than the natives of champaign countries, 
may be deemed the principal restorers of the Greek 
and Roman tactics, which place the strength of 
armies in a steady mass of infantry. Besides their 
splendid victories over the dukes of Austria, and 
their own neighbouring nobility, they had re- 
pulsed, in the year 1375, one of those predatory 
bodies of troops, the scourge of Europe in that 
age, and to whose licentiousness kingdoms and 

* Vol.ii, C.2. t Vol.i. c. 10. 
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CHAP, free states yielded alike a passive submission. 
. They gave the Dauphin, afterwards Louis XI., 
^GEJ^ who entered their country in 1444 with a similar 
body of ruffians, called Armagnacs, the disbanded 
mercenaries of the English war, sufficient reason 
to desist from his invasion and to respect their 
valour. That able prince formed indeed so high a 
notion of the Swiss, that he sedulously cultivated 
their alliance during the rest of his life. He was 
made abundantly sensible of the wisdom o£ this 
policy, when he saw his greatest enemy, the duke 
of Burgundy, routed at Granson and Morat, and 
his affairs irrecoverably ruined by these hardy re- 
publicans. The ^isuing age is the most conspi- 
cuous, though not the most essentially glorious, in 
the history of Swisserland. Courted for the ex- 
cellence of their troops by the rival sovereigns of 
Europe, and themselves too sensible both to am- 
bitious schemes c^ dominion and to the thirst of 
money, the united cantons came to play a very 
prominent part in the wars of Lombardy, with 
great military renown, but not without some im- 
peachment of that sterling probity which had dis- 
tinguished their earlier efforts for independence. 
These events however do not fall within my limits ; 
but the last year of the fifteenth century is a 
leading epoch with which I shall close this 
lutiscation skctch. Though the house of Austria had ceased 
dependence to mcnacc the liberties of Helvetia, and had even 
been for many years its ally, the emperor Maxi- 
milian, aware of the important service he might 
derive from the cantons in his projects upon Italy, 
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as well as of the disadvantage he sustained by their chap. 
partiality to French interest, endeavoured to re- ^' 



vive the unelctinguisfaed supremacy of the empire, oer- 
That supremacy had just been restored in Ger- 
many by the establishment of the Imperial Cham- 
ber, and of a regular pecuniary contribution fiar 
its support as well as for other purposes, in the 
diet of Worms. The Helvetic cantons were sum- 
moned to yield obedience to these imperial laws ; 
an innovation, for such the revival of obsolete pre- 
rogatives must be considered, exceedingly hostile 
to their republican independence, and involving 
consequences not less material in their eyes, the 
abandonment of a line of policy which tended to 
enrich, if not to aggrandize them. Their refusal 
to comply brought on a war, wherein the Tyrolese 
subjects of Maximilian, and the Swabian league, 
a confederacy of cities in that province lately 
formed under the emperor's auspices, were princi- 
pally engaged against the Swiss. But the success 
of the latter was decisive ; and after a terrible de- 
vastation of the frontiers of Germany, peace was 
concluded upon terms very honourable for Swis- 
serland. The cantons were declared free from the 
jurisdiction of the Imperial Chamber, and from all 
contributions imposed by the diet. Their right 
to enter into foreign alliance, even hostile to the 
empire, if it was not expressly recognized, conti- 
nued unimpaired in practice ; nor am I aware that 
they were at any time afterwards supposed to 
incur the crime of rebellion by such proceedings. 
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Though, perhaps, in the strictest letter of public 
law, the Swiss cantons were not absolutely released 
from their subjection to the empire until the treaty 
of Westphalia, their real sovereignty must be dated 
by an historian from the year when every prero- 
gative which a government can exercise was finally 
abandoned.* 



♦ Planta, vol. ii. c. 4. 
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HISTORY OF THE GREEKS AND SARACENS. 



Eise of MohammedUm — Causes of its Success — Progress of 
Saracen Arms — Greek Empire — Decline of the Khalifs — 
The Greeks recover Part of their Losses— The Turks-^ The 
Crusades — Captwte of Constantinople by the Latins — Its 
Recovery by the Greeks — The MogtUs—The Ottomans — 
Danger at Constantinople — Timur — Capture of Constant 
Hnopk by Mohamet IL — Alarm of Europe, 

The difficulty which occurs to us in endeavouring chap, 
to fix a natural commencement of modern history . ' . 
even in the Western countries of Europe, is much ^gg,^?^^ 
enhanced when we direct our attention to the hacens. 
Eastern Empire. In tracing the long series of the 
Byzantine annals, we never lose sight of antiquity \ 
the Greek language, the Roman name, the titles, 
the laws, all the shadowy circumstance of ancient 
greatness, attend us throughout the progress from 
the first to the last of the Constantines ; and it is 
only when we observe the external condition and 
relations of their empire, that we perceive ourselves 
to be embarked in a new sea, and are compelled to 
deduce, from points of bearing to the history of 
other nations, a line of separation, which the do' 
mestic revolutions of Constantinople would not 
satisfactorily afford. The appearance of Moham- 
med, and the conquests of his disciples, present an 
epoch in the history of Asia, still more important 
and more definite than the subversion of the Roman 
empire in Europe ; and hence the boundary line 
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between the ancient and modem divisions of B 
zantine history will intersect the reign of Hei 
GREEKS That prince may be said to have stood on 
RACENs'. verge of both hemispheres of time, whose y< 

was crowned with the last victories over the suc- 
cessors of Artaxerxes, and whose age was clouded 
by the first calamities o£ Mohammedan invasion. 
Appear- Of all the revolutions which have had a perma- 

aace of Mo- , ^ ^ * ^ 

nent influence upon the civil history of mankind, 
none could so little be anticipated by human pru« 
dence as that effected by the religion of Arabia. 
As the seeds of invisible disease grow up some- 
times in silence to maturity, till they manifest 
themselves hopeless and irresistible, the gradual 
propagation of a new faith in a barbarous country 
beyond the limits of the empire was hardly known 
perhaps, and certainly disregarded, in the court of 
Constantinople. Arabia, in the age of Moham* 
med, was divided into many small states, most 
of which, however, seem to have looked up to 
Mecca as the capital of their nation and the chief 
seat of their religious worship. The capture of 
that city accordingly, and subjugation of its power- 
ful and numerous aristocracy, readily drew after it 
the submission of the minor tribes, who transferred 
*o the conqueror the reverence tliey were used to 
show to those he had subdued. If we consider 
Mohammed only as a military usurper, there is 
nothing more explicable, or more analogous, espe- 
cially to the course of Oriental history, than bis 
success. But as the author of a religious impos- 
ture, upon which, though avowedly unattested by 
miraculous powers, and though originally dis- 
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countenanced by the civil magistrates, he had the 
boldness to found a scheme of universal dominion, 
which his followers were half enabled to realize, it greeks 
is a curious speculation, by what means he could racens'. 
inspire so sincere, so ardent, so energetic, and so 
permanent a belief 

A full explanation of the causes which contri- 
buted to the progress of Mohammedism is not per- 
haps at present attainable by those most conver- 
sant with this department of literature.* But we 
may point out several of leading importance : in 
the first place, those just and elevated notions of 
the divine nature, and of moral duties, the gold ore 
that pervades the dross of the Koran, which were 
calculated to strike a serious and reflecting people, 
already perhaps disinclined, by intermixture with 
their Jewish and Christian fellow-citizens, to the 
superstitions of their ancient idolatry t ; next, the 



* We are very destitute of sa^ 
tisfactory materials for the history 
of Mohammed himself. Abulfeda, 
the most judicious of his biogra- 
phers, lived in the fourteenth cen- 
tury, when it must have been mo- 
rally impossible to discriminate 
the truth amidst the torrent of 
fabulous tradition. Al Jannabi, 
whom Oagnier translated, is a 
mere le»;end writer ; it would be as 
rationalto quote the Acta Sancto- 
rum as his romance. It is there- 
fore difficult to ascertain the real 
character of the prophet, except as 
it is deducible from the Koran; 
and some sceptical Orientalists, if 
I am not mistaken, have called in 
question the absolute genuineness 
even of that. Gibbon has hardly 
apprized the reader sufficiently of 



the crumbling foundation upon 
which his narrative of Moham- 
med's life and actions depends. 

f The very curious romance of 
Antar, written, perhaps, before the 
appearance of Mohammed, seems 
to render it probable that however 
idolatry, as we are told by Sale, 
might prevail in some parts of 
Arabia, yet the genuine religion of 
the descendants of Ishmael was 
a belief in the unity of God as 
strict as is laid down in the Koran 
itself, and accompanied by the 
same antipathy, partly religious, 
partly national, towards die Fire- 
worshippers, which Mohammed 
inculcated. This corroborates 
what I had said in the text before 
the publication of that work. 
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artful incorporation of tenets, usages, and tradi- 
tions from the various religions that existed in 
Arabia* ; and thirdly, the extensive application of 
the precepts in the Koran, a book confessedly 
written with more elegance and purity, to all legal 
transactions, and all the business of life. It may 
be expected that I should add to these, what is 
commonly considered as a distinguishing mark of 
Mohammedism, its indulgence to voluptuousness. 
But this appears to be greatly exaggerated. Al- 
though the character of its founder may have been 
tainted by sensuality as well as ferociousness, I 
do not think that he relied upon inducements of 
the former kind for the diffusion of his system. 
We are not to judge of this by rules of Christian 
purity, or of European practice. If polygamy was 
a prevailing usage in Arabia, as is not questioned, 
its permission gave no additional license to the 
proselytes of Mohammed, who will be found rather 
to have narrowed the unbounded liberty of Oriental 
manners in this respect; while his decided con- 



* I am very much disposed to be- 
lieve, notwithstanding what seems 
to be the general opinion, that Mo- 
hammed had never read any part of 
the New Testament. His Know- 
ledge of Christianity appears to be 
wholly derived from theap6cryphal 
gospels, and similar works. He ad- 
mitted the miraculous conception 
and prophetic character of Jesus, 
but not his divinity or pre-existence. 
Hence it is rather surprising to 
read, in a popular book of sermons 
by a living prelate, that all the 
heresies of the Christian church 
(I quote the substance from me- 
mory) are to be found in the 
Koran, but especially that of 
Arianism. No one who knows 



what Arianism is, and what Mo- 
hammedism is, could possibly fall 
into so strange an error. The mis- 
fortune has been, that the learned 
writer, while accumulating a mass 
of reading upon this part of his 
subject, neglected what should have 
been the nucleus of the whole, a pe- 
rusal of the single book which con- 
tains the doctrine of the Arabian 
impostor. In this strange chimera 
about the Arianism of Moham- 
med, he has been led away by a 
misplaced trust in Whitaker; a 
writer almost invariably in the 
wrong, and whose bad reasoning 
upon all the points of historical 
criticism, which he attempted to 
discuss, is quite notorious. 
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demnation of adultery, and of incestuous con- chap. 
nections, so frequent among barbarous nations, ^ , / * 
does not argue a very lax and accommodating ^SdIa^ 
morality. A devout Mussulman exhibits much ^^^^s. 
more of the Stoical than the Epicurean character. 
Nor can any one read the Koran without being 
sensible that it breathes an austere and scrupulous 
spirit. And in fact the founder of a new religion 
or sect is little likely to obtain permanent success 
by indulging the vices and luxuries of mankind. 
I should rather be disposed to reckon the severity 
of Mohammed's discipline among the causes of its 
influence. Precepts of ritual observance, being 
always definite and unequivocal, are less likely to 
be neglected, after their obligation has been ac- 
knowledged, than those of moral virtue. Thus 
the long fasting, the pilgrimages, the regular 
prayers and ablutions, the constant almsgiving, 
the abstinence from stimulating liquors, enjoined 
by the Koran, created a visible standard of prac- 
tice among its followers, and preserved a continual 
recollection of their law. 

But the prevalence of Islam in the life-time of 
its prophet, and duiing the first ages of its ex- 
istence, was chiefly owing to the spirit of martial 
energy that he infused into it. The religion of 
Mohammed is as essentially a military system as 
the institution of chivalry in the west of Europe. 
The people of Arabia, a race of strong passions 
and sanguinary temper, enured to habits of pillage 
and murder, found in the law of their native pro- 
phet, not a license, but a command to desolate the 
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CHAP, world, and the promise of all that tiieir glowing 



.VI 



imaginations could anticipate of Paradise annexed 
ANDSA? to all in which they most delighted upon earth* 
RACENs. jj. jg diflScult for us, in the calmness of our closets, 
to conceive that feverish intensity of excitement 
to which man may be wrought, when the animal 
and intellectual energies of his nature converge to 
a point, and the buoyancy of strength and courage 
reciprocates the influence of moral sentiment or 
religious hope. The effect of this union I have 
formerly remarked in the Crusades; a pheno- 
menon perfectly analogous to the early history of 
the Saracens. In each, one hardly knows whether 
most to admire the prodigious exertions of hero^ 
ism, or to revolt from the ferocious bigotry that 
attended them. But the Crusades were a tem- 
porary eiFort, not thoroughly congenial to the 
spirit of Christendom, which, even in the darkest 
and most superstitious ages, was not susceptible 
of the solitary and over-ruling fanaticism of the 
Moslems. They needed no excitement from pon- 
tiffs and preachers to achieve the work to which 
they were called ; the precept was in their law, 
the principle was in their hearts, the assurance of 
success was in their swords. O prophet, exclaimed 
Ali, when Mohammed, in the first years of his 
mission, sought among the scanty and hesitating 
assembly of his friends a vizir and lieutenant in 
command, I am the man; whoever rises against 
thee, I will dash out his teeth, tear out his eyes, 
break his legs, rip up his belly. O prophet, I will 
be thy vizir over them.* These words of Moham- 

• Gibbon, vol. ix. p. 284. 
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med's early and illustrious disciple are, as it were, 
a text, upon which the commentary expands into 
the whole Saracenic history. They contain the and^^ 
vital essence of his religion, implicit faith and ?^^*^^^' 
ferocious energy. Death, slavery, tribute to un- 
believers, were the glad tidings of the Arabian 
prophet. To the idolaters indeed, or those who 
acknowledged no special revelation, one altema- 
tive only was proposed, conversion or the sword. 
The people of the Book, as they are termed in the 
Koran, or four sects of Christians, Jews, Magians, 
and Sabians, were permitted to redeem their 
adherence to their ancient law by the payment 
of tribute, and other marks of humiliation and 
servitude. But the limits which Mohammedan 
intolerance had prescribed to itself were seldom 
transgressed, the word pledged to unbelievers was 
seldom forfeited ; and with all their insolence and 
oppressiofi, the Moslem conquerors were mild and 
liberal in comparison with those who obeyed the 
pontiffs of Rome or Constantinople. 

At the death of Mohammed in 632, his tempo- Pint con- 
ral and religious sovereignty embraced, and was Saracens. 
limited by, the Arabian peninsula. The Roman 
and Persian empires, engaged in tedious and inde- ) tr^r 
cisive hostility upon the rivers of Mesopotamia 
and the Armenian mountains, were viewed by the 
ambitious fanatics of his creed as their quarry. In 
the very first year of Mohammed's immediate sue- 
cessor, Abubeker, each of these mighty empires 
was invaded. The latter opposed but a short re- 
sistance. The crumbling fabric of eastern despot- 
ic 4 
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CHAP, ism is never secure against rapid and total sub* 
^^' version ; a few victories, a few sieges, carried the 



GREEKS Arabian arms from the Tigris to the Oxus, and 

RACENS. overthrew, with the Sassanian d3masty, the ancient 

and famous religion they had professed. Seven 

years of active and unceasing warfare sufficed to 

subjugate the rich province of Syria, though de- 

632 — fended by numerous armies and fortified cities ; 

689 and the khalif Omai' had scarcely returned thanks 

for the accomplishment of this conquest, when 

Amrou his lieutenant announced to him the 

entire reduction of Egypt. After some interval 

the Saracens won their way along the coast of 

647 — Africa as far as the pillars of Hercules, and a third 

698 province was irretrievably torn from the Greek 

empire. These western conquests introduced 

them to fresh enemies, and ushered in more 

splendid successes; encouraged by the disunion 

of the Visigoths, and invited by treachery, Musa, 

the general of a master who sat beyond the oppo- 

710 site extremity of the Mediterranean Sea, passed 

over into Spain, and within about two years the 

name of Mohammed was invoked under the 

Pyrenees.* 

* Ockley's History of the Sara- be laid down as a pretty general 
cens. Cardonne, Revolutions de rule, that circumttaniialHy, which 
TAfrique et de TEspagne. The enhances the credibility of a wit- 
former of these works is well ness, diminishes that of an his- 
known, and justly admired for its torian, remote in time or situa- 
simplicity and picturesque details, tion. And I observe that Reiske, 
Scarcely any narrative has ever in his preface to Abulfeda, speaks 
excelled in beauty that of the death of Wakidi, from whom Ockley's 
ofHossein. But these do not tend book is but a translation, as a 
to render it more deserving of con- mere fabulist, 
iidence. On the contrary, it may 
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These conquests, which atonish the careless and chap. 
superficial, are less perplexing to a calm inquirer 



than their cessation j the loss of half the Roman and^^ 
empire, than the preservation of the rest. A *^^*^^*- 
glance from Medina to Constantinople in the mid- 
dle of the seventh century would probably have ^^^^^^ 
induced an indifferent spectator, if such a being p*"- 
may be imagined, to anticipate by eight hundred 
years the etablishment of a Mohammedan domi- 
nion upon the shores of the Hellespont. The 
fame of Heraclius had withered in the Syrian war; 
and his successors appeared as incapable to resist, 
as they were unworthy to govern. Their despot- 
ism, unchecked by law, was often punished by 
successful rebellion ; but not a whisper of civil 
liberty was ever heard, and the vicissitudes of 
servitude and anarchy consummated the moral 
degeneracy of the nation. Less ignorant than the 
western barbarians, the Greeks abused their in- 
genuity in theological controversies, those espe- 
cially which related to the nature and incarnation 
of our Saviour; wherein the disputants, as is 
usual, became more positive and rancorous as 
their creed receded from the possibility of human 
apprehension. Nor were these confined to the 
clergy, who had not, in the east, obtained the 
prerogative of guiding the national faith ; the 
sovereigns sided alternately with opposing fac- 
tions ; Heraclius was not too brave, nor Theodora 
too infamous, for discussions of theology; and 
the dissenters from an imperial decision were in- 
volved in the double proscription of treason and 
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CHAP, heresy. But the persecutors of their opponents 
y, , I at home pretended to cowardly scrupulousness in 
AND^ the field ; nor was the Greek church ashamed to 
RACENs. j,gquj,.g tjjg lustration of a canonical penance from 
the soldier, who shed the blood of his enemies in 
a national war. 
geciine of But this dcpravcd people were preserved from 
««°«- destruction by the vices of their enemies, still 

more than by some intrinsic resources which they 
yet possessed. A rapid degeneracy enfeebled the 
victorious Moslems in their career. That irresist* 
ible enthusiasm, that earnest and disinterested zeal 
of the* companions of Mohammed, was in a great 
measure lost, even before the first generation had 
passed away. In the fruitful vallies of Damascus 
and Bassora, the Arabs of the desert forgot their 
abstemious habits. Rich from the tributes of an 
enslaved people, the Mohammedan sovereigns 
knew no employment of riches but in sensual 
luxury, and paid the price of voluptuous indul- 
gence in the relaxation of their strength and 
energy. Under the reign of Moawiah, the fifth 
khalif, an hereditary succession was substituted for 
the free choice of the faithful, by which the first 
representatives of the prophet had been elevated 
to power; and this regulation, necessary as it 
plainly was to avert in some degree the dangers 
of schism and civil war, exposed the kingdom to 
the certainty of being often governed by feeble 
tyrants. But no regulation could be more than 
a temporary preservative against civil war. The 
dissensions which still separate and render hostile 
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the followers of Mohammed may be traced to the 
first events that ensued upon his death, to the 
rejection of his son-in-law Ali by the electors of and^a? 
Medina. Two reigns, those of Abubeker and Omar, ^^^^^^ 
passed in external glory and domestic reverence ; 
but the old age of Othman was weak and impru- 
dent, and the conspirators against him established 
the first among a hundred precedents of rebellion 
and regicide. Ali was now chosen ; but a strong 
fitction disputed his right ; and the Saracen em- 
pire was for many years distracted with civil war, 
among competitors, who appealed, in reality, to no 
other decision than that of the sword. The fa- 
mily of Ommiyah succeeded at last in establishing 
an unresisted, if not an undoubted title. But re- 
beUions were perpetually afterwards breaking out 
in that vast extent of dominion, till one of these 
revolters acquired by success a better name than 
rebel, and founded the dynasty of the Abbassides. 759 
Damascus had been the seat of empire under xbaiifs of 
the Ommiades ; it was removed by the succeeding 
family to their new city of Bagdad. There are 
not any names in the long line of khalifs, after the 
companions of Mohammed, more renowned in 
history than some of the earlier sovereigns who 
reigned in this capital, Almansor, Haroun Al- 
raschid, and Almamun. Their splendid palaces, 
their numerous guards, their treasures of gold and 
silver, the populousness and wealth of their cities, 
formed a striking contrast to the rudeness and 
poverty of the western nations in the same age. 
In their court, learning, which the first Moslem 
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CHAP, had despised as unwarlike, or rejected as pro&ne, 
^ was held in honour.* The khalif Almanmn, espe- 



VI. 



GREEKS cially, was distinguished for his patronage of let- 
RACEN& ters ; the philosophical writings of Greece were 
eagerly sought and translated ; the stars were num- 
beredy the course of the planets was measured ; 
the Arabians improved upon the science they bor- 
rowed, and returned it with abundant interest to 
Europe in the communication of numeral figures 
and the intellectual language of algebra, t Yet 
the merit of the Abbassides has been exaggerated 
by adulation or gratitude. After all the vague 
praises of hireling poets, which have sometimes 
been repeated in Europe, it is very rare to read the 
history of an eastern sovereign unstained by atro- 
cious crimes. No Christian government, except 
perhaps that of Constantinople, exhibits such a 
series of tyrants as the khalifs of Bagdad ; if deeds 
of blood wrought through unbridled passion, or 
jealous policy, may challenge the name of tyranny. 
These are ill redeemed by ceremonious devotion, 



* The Arabian writers date the 
origin of their literature (except 
those works of fiction which had 
always been popular) from the rdgn 
of Almansor, A. D. 758. Abul- 
pharagius, p. 160. Gibbon, c. 52. 

f (Several very recent publica- 
tions contain interesting details on 
Saracen literature; Benngton*s Li- 
terary History of the Middle Ages, 
Mill's History of Mohammedan- 
ism, chap. vi. Turner's History of 
England, vol. i. Harris's Philo- 
logical Arrangements is perhaps a 



book better known ; and though it 
has since been much excelled, was 
one of the first contributions, in 
our own language, to this depart- 
ment, in which a great deal yet 
remains for the oriental scholars of 
Europe. CasJri's admirable cata^ 
logue of Arabic MSS. in the Escu- 
rid ought before this to have been 
followed up by a more accurate 
examination of their contents than 
it was possible for him to give« 
But sound literature and the Escu- 
rial ! — what jarring ideas I 
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and acts of trifling, perhaps ostentatious humility ; chap. 
or even by the best attribute of Mohammedan ^^ 



princes, a rigorous justice in chastising the offences J§^^5S 
of others. Anecdotes of this description give as »acens; 
imperfect a sketch of an oriental sovereign, as 
monkish chroniclers sometimes draw of one in 
Europe, who founded monasteries and obeyed the 
clergy ; though it must be owned that the former 
are in much better taste. 

Though the Abbassides have acquired more 
celebrity, they never attained the real strength of 
their predecessors. Under the last of the house of 
Ommiyah, one command was obeyed almost along 
the whole diameter of the known world, from the 
banks of the Sihon to the utmost promontory of 
Portugal. But the revolution which changed the 
succession of khalifs produced another not less 
important A fugitive of the vanquished family, 
by name Abdalrahman, arrived in Spain ; and the 
Moslems of that country, not sharing in the preju- 
dices which had stirred up the Persians in favour 
of the line of Abbas, and conscious that their re- separation 
mote situation entitled them to independence, aod^rica. 
proclaimed him khalif of Cordova. There could 
be little hope of reducing so distant a depend- 
ency; and the example was not unlikely to be 
imitated. In the reign of Haroun Alraschid, two 
principalities were formed in Africa ; of the Agla- 
bites who reigned over Tunis and Tripoli ; and 
of the Edrisites in the western parts of Barbary. 
These yielded in about a century to the Fatimites, 



GREEKS The loss, however, of Spam and Africa was the 
RACENs. inevitable effect of that immensely extended domi- 



174 STATE OF EUROPE 

CHAP, a more powerful dynasty, who afterwards estab- 

' . Ushed an empire in Egypt* 

The loss, however, of Sp 

inevitable effect of that imm 

Decline of nion, wWch their saparation alone would not have 

the Khaliff. n \ % t t* 1 

enfeebled. But other revolutions awaited it at 
home. In the history of the Abbassides of Bagdad 
we read over again the decline of European mo* 
narchies, through their various symptoms of ruin ; 
and find alternate analogies to the insults of the 
barbarians towards imperial Rome in the fifth cen- 
tury, to the personal insignificance of the Mero- 
vingian kings, and to the feudal usurpations that 
dismembered the inheritance of Charlemagne. 1. 
Beyond the north-eastern frontier of the Saracen 
empire dwelt a warlike and powerful nation of 
the Tartar family, who defended the independence 
of Turkestan from the sea of Aral to the great 
central chain of mountains. In the wars which 
the khalifs or their lieutenants waged against them, 
many of these Turks were led into captivity, and 
dispersed over the empire. Their strength and 
courage distinguished them among a people grown 
effeminate by luxury ; and that jeailousy of dis- 
affection among his subjects, so natural to an 
eastern monarch, might be an additional motive 
with the khalif Motassem to form bodies of guards 
out of these prisoners. But his policy was fatally 
erroneous. More rude, and even more ferocious 

* For these revolutions, which made as much of them as the sulw 
it is not very easy to fix in the me- ject would bear, 
mory, consult Cardonne, who has 
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than the Arabs, they contemned the feebleness of char 
the khalifate, while they grasped at. its riches. . ^^' . 
The son of Motassem, Motawakkel, was murdered ^ndIIa! 
in his palace by the barbarians of the north ; and Racens; 
his fate revealed the secret of the empire, that the 
choice of its sovereign had passed to their slaves. 
Degradation and death were frequently the lot of 
succeeding khalifs ; but in the east, the son leaps 
boldly on the throne which the blood of his father 
has stained, and the prsetorian guards of Bagdad 
rarely failed to render a fallacious obedience to the 
nearest heir of the house of Abbas. 2. In about 
one hundred years after the introduction of the 
Turkish soldiers, the sovereigns of Bagdad sunk 
almost into oblivion. Al Radi, who died in 940, 
was the last of these that officiated in the mosque, 
that commanded the forces in person, that ad- 
dressed the people from the pulpit, that enjoyed 
the pomp and splendour of royalty.* But he was 
the first who appointed, instead of a vizir, a new 
officer, a mayor, as it were, of the palace, with the 
title of Emir al Omra, commander of commanders, 
to whom he delegated by compulsion the functions 
of his office. This title was usually seized by 
active and martial spirits ; it was sometimes here- 
ditary, and in effect irrevocable by the khalifs, 
whose names hardly appear after this time in 
oriental annals. 3. During these revolutions of 
the palace, every province successively shook off 



* Abulfeda, p. 261. GHbboD, Al Radi's command of the army is 
c. 52. Modern Univ. Hist. vol. ii. only mentioned by the last. ^ 
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CHAP, its allegiance; new principalities were formed in 
, Syria and Mesopotamia, as well as in Kborasan 
GREEKS and Persia, till the dominion of the Commander of 
RACENs'. the Faithful was literally confined to the city of 
Bagdad and its adjacent territory. For a time, 
some of these princes, who had been appointed as 
governors by the khalifs, professed to respect his 
supremacy, by naming him in the public prayers, 
and upon the coin ; but these tokens of dependence 
were gradually obliterated.* 
^^oliLk' Such is the outline of Saracenic history for three 
Empire. centuries after Mohammed ; one age of glorious 
conquest ; a second of stationary, but rather pre- 
carious greatness ; a third of rapid decline. The 
Greek empire meanwhile survived, and almost 
recovered from the shock it had sustained. Besides 
the decline of its enemies, several circumstances 
may be enumerated, tending to its preservation. 
The maritime province of Cilicia had been over- 
run by the Mohammedans ; but between this and 
the Lesser Asia, Mount Taurus raises its massy 
buckler, spreading, as a natural bulwark, from the 
sea-coast of the ancient Pamphylia to the hilly 
district of Isauria, whence it extends in an easterly 
direction, separating the Cappadocian and Cili- 
cian plains, and after throwing off considerable 
ridges to the north and south, connects itself with 
other chains of mountains that penetrate far into 
the Asiatic continent. Beyond this barrier the 

* The decline of the Saracens is complete philosophical dissertation 
fully discussed in the 62d chapter upon this part ot history, 
of Oibbon, which is, in itself, a 
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Saracens formed no durable settlement, though chap. 
the armies of Alraschid wasted the country as far ^ 



as the Hellespont, and the city of Amorium in greeks 
Phrygia was razed to the ground by Al Motassem. Racens.; 
The position of Constantinople, chosen with a 
sagacity to which the course of events almost 
gave the appearance of prescience, secured her 
from any immediate danger on the side of Asia, 
and rendered her as little accessible to an enemy, 
as any city which valour and patriotism did not 
protect. Yet in the days of Arabian energy, she 
was twice attacked by great naval armaments; 668 
the first siege, or rather blockade, continued for 
seven years; the second, though shorter, was 716 
more terrible, and her walls, as well as her port, 
were actually invested by the combined forces of 
the khalif Waled, under his brother Moslema.* 
The final discomfiture of these assailants shewed 
the resisting force of the empire, or rather of its 
capital; but perhaps the abandonment of such 
maritime enterprises by the Saracens may be in 
some measure ascribed to the removal of their 
metropolis from Damascus to Bagdad. But the 
Greeks in their turn determined to dispute the 
command of the sea. By possessing the secret of 
an inextinguishable fire, they fought on superior 
terms: their wealth, perhaps their skill, enabled 
them to employ larger and better appointed 
vessels ; and they ultimately expelled their ene- 
mies from the islands of Crete and Cyprus. By 

« Gibbon, c* 52. 
VOL. II. N 
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chAP. land, they were less desirous of encountering the 
^^' Moslems. The science of tactics is studied by 



GREEKS the pusillanimous, like that of medicine by the 
RACENS. sick } and the Byzantine emperors, Leo and Con- 
stantitie, have left written treatises on the art of 
avoiding defeat, of protracting contest, of resist- 
ing attack.* But this timid policy, and even the 
purchase of armistices from the Saracens, were 
not ill calculated for the state of both nations ; 
while Constantinople temporized, Bagdad shook 
to her foundations ; and the heirs of the Roman 
name might boast the immortality of their own 
empire, when they contemplated the dissolution 
of that which had so rapidly sprung up and 
perished. Amidst all the crimes and revolutions 
of the Byzantine government, and its history is 
but a series of crimes and revolutions, it was never 
dismembered by intestine war ; a sedition in the 
army, a tumult in the theatre, a conspiracy in the 
palace, precipitated a monarch from the throne; 
but the allegiance of Constantinople was instantly 
transferred to his successor, and the provinces 
implicitly obeyed the voice of the capital. The 
custom too of partition, so baneful to the Latin 
kingdoms, and which was not altogether unknown 
to the Saracens, never prevailed in the Greek em- 
pire. It stood in the middle of the tenth century, 
as vicious indeed and cowardly, but more wealthy, 



» Gibbon, c. 53. Constantine 
I^orphyrogenitus, in his advice to 
his son as to the administration of 
the empire, betrays a mind not 



ashamed to confess weakness and 
cowardice, and pleasing itself in 
petty arts to elude the rapacity, 
or divkle the power of its enemies. 
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more enlightened, and far more secure from its char 
enemies, than under the first successors of Hera- i_^^' . 
clius. For about one hundred years preceding, greeks 
there had been only partial wars with the Moham- Ra<^ens" 
medan potentates; and in these the emperors 
seem gradually to have gained the advantage, and 
to have become more frequently the aggressors. 

But the increasing distractions of the east encou- 96S 

raged two brave usurpers, Nicephorus Phocas 975 
and John Zimisces, to attempt the actual recovery 
of the lost provinces. They carried the Roman 
arms (one may use the term with less reluctance 
than usual) over Syria ; Antioch and Aleppo were 
taken by storm, Damascus submitted; even the 
cities of Mesopotamia, beyond the ancient bound- 
ary of the Euphrates, were added to the trophies 
of Zimisces, who unwillingly spared the capital 
of the khalifate. From such distant conquests it 
was expedient, and indeed necessary, to withdraw ; 
but Cilicia and Antioch were permanently re- 
stored to the empire. At the close of the tenth 
century, the emperors of Constantinople possessed 
the best and greatest portion of the modem king- 
dom of Naples, a part of Sicily, the whole Euro- 
pean dominions of the Ottomans, the province of 
Anatolia or Asia Minor, with some part of Syria 
and Armenia.* 

* Gibbon, c. 52. and 53. The each, the facts are not grouped 

latter of these chapters contains historically according to the order 

as luminous a sketch of the con- of time, but philosophically ao. 

dition of Greece, as the former cording to their relations, 
does of Saracenic history. In 

N 2 




The Turks. 
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These Successes of the Greek empire were cer- 
tainly much rather due to the weakness of its 
enemies, than to any revival of national courage 
and vigour ; yet they would probably have been 
more durable, if the contest had been only with 
the khalifate, or the kingdoms derived from it. 
But a new actor was to appear on the stage of 
Asiatic tragedy. The same Turkish nation, the 
slaves and captives from which had become arbi- 
ters of the sceptre of Bagdad, passed their original 
limits of the laxartes or Sihon. The sultans of 
Gazna, a dynasty whose splendid conquests were 
of very short duration, had deemed it politic to 
divide the strength of these formidable allies, by 
inviting a part of them into Khorasan. They 
covered that fertile province with their pastoral 
tents, and beckoned their compatriots to share 
Their con- the Hchcs of the south. The Gaznevides fell the 

quests* 

10S8 earliest victims; but Persia, violated in turn by 
every conqueror, was a tempting and unresisting 
prey. Togrol Bek, the founder of the Seljukian 
dynasty of Turks, overthrew the family of 
Bowides, who had long reigned at Ispahan, re- 
spected the pageant of Mohammedan sovereignty 
in the khalLf of Bagdad, embraced with all his 
tribes the religion of the vanquished, and com- 
menced the attack upon Christendom by an ir- 
ruption into Armenia. His nephew and successor 

1071 Alp Arslan defeated and took prisoner the em- 
peror Romanus Diogenes; and the conquest of 
Asia Minor was almost completed by princes of 
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the same family, the Seljukians of Rum*, who chap. 
were permitted by Malek Shah, the third sultan , ^^* , 
of the Turks, to form an independent kingdom, greeks 
Through their own exertions, and the selfish racens' 
impolicy of rival competitors for the throne of 
Constantinople, who bartered the strength of the 
empire for assistance, the Turks became masters 
of the Asiatic cities and fortified passes; nor 
did there seem any obstacle to the invasion of 
Europe, t 

In this state of jeopardy, the Greek empire xbc first 
looked for aid to the nations of the west, and re- ^""^c • 
ceived it in fuller measure than was expected, or 
perhaps desired. The deliverance of Constanti- 
nople was indeed a very secondary object with the 
crusaders. But it was necessarily included in 
their scheme of operations, which, though they 
all tended to the recovery of Jerusalem, must 
commence with the first enemies that lay on their 
line of march. The Turks were entirely defeated, 
their capital of Nice restored to the empire. As 
the Franks passed onwards, the emperor Alexius 
Comnenus trod on their footsteps, and secured to 
himself the fruits for which their enthusiasm dis- 
dained to wait. He regained possession of the 
strong places on the ^gean shores, of the defiles 
of Bithynia, and of the entire coast of Asia Minor, 
both on the Euxine and Mediterranean seas, which 
the Turkish armies, composed of cavalry and 

♦ Rlim, L e. country of the Ro- f Gibbon, c. 57. De Guignes, 
mans. Hist, des Huns, t. ii. 1. 2. 
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the 



of 
reelu. 



unused to regular warfitre, could not recover. * 
So much must undoubtedly be ascribed to the first 
GREEKS crusade. But I think that the general effect of 
RACENs. these expeditions has been over-rated by those 
who consider them as having permanently retarded 
the progress of the Turkish power. The Chris- 
tians in Palestine and Syria were hardly in con- 
tact with the Seljukian kingdom of Rum, the only 
enemies of the empire ; and it is not easy to per- 
ceive, that their small and feeble principalities, 
engaged commonly in defending themselves 
against the Mohammedan princes of Mesopotamia, 
or the Fatimite khalifs of Egypt, could obstruct 
the arms of a sovereign of Iconium upon the 
Masander or the Halys. Other causes are adequate 
to explain the equipoise in which the balance of 
dominion in Anatolia was kept during the twelflh 
century ; the valour and activity of the two Com- 
neni, John and Manuel, especially the former ; 
and the frequent partitions and internal feuds 
through which the Seljukians of Iconium, like all 
other oriental governments, became incapable of 
foreign aggression. 

But whatever obligation might be due to the 
£2f^^yy^*»« first crusaders from the eastern empire was can- 
celled by their descendants one hundred years 
afterwards, when the fourth in number of those 
expeditions was turned to the subjugation of Con- 



Captore of 
Constanti- 



* It does not seem perfectly 
clear, whether the sea-coast, north 
and south, was re-annexed to the 
empire during the reign of Alexius, 



or of his gallant son, John Com- 
nenus. But the doubt is hardly 
worth noticing. 
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stantinople itself. One of those domestic reyo- chap. 
lutions, which occur perpetually in Byzantine , ^^' , 



:.^> - 



history, had placed an usurper on the imperial qr£eks 
throne. The lawful monarch was condemned to racens. 
blindness and a prison ; but the heir escaped to 
recount his misfortunes to the fleet and aj*my of 
crusaders, assembled in the Dalmatian port of 1^02 
Zara. This armament had been collected for the ^ 
usual purposes, and through the usual motives, 
temporal and spiritual^ of a crusade ; the military i^ [/ 1 " 
fcH'ce chiefly consisted of French nobles j the naval ^ '^ / / 
was supplied by the republic of Venice, whose 
doge commanded personally in the expedition. 
It was not apparency consistent with the primary 
otgect of retrieving the Christian affairs in Pales- 
tine, to interfere in the government of a Christian 
empire ; but the temptation of pimishing a faith- 
less people, and the hope of assistance in their sub- 
sequent cqperations prevailed. They turned their 
prows up the Archipelago ; and notwithstanding 
the vast population, and defensible strengUi of 
Constantinople, compelled the usurper to fly, and 
the citizens to surrender. But animosities spring- 
ing from religious schism and national jealousy 
were not likely to be allayed by such remedies ; 
the Greeks, wounded in their pride and bigotry, 
regarded the legitimate emperor as a creature of 
their enemies, ready to sacrifice their church, a 
stipulated condition of his restoration, to that of 
Rome. In a few months a new sedition and con- 
spiracy raised another usurper in defiance of the 
crusaders' army encamped without the walls. 1204 

N 4 
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CHAP. The siege instantly recommenced ; and after three 
^ months the city of Constantinople was taken by 



VI. 



o^Ks storm. The tale of pillage and murder is always 
RACENs. uniform ; but the calamities of ancient capitals, 
like those of the great, impress us more forcibly. 
Even now we sympathize with the virgin ma- 
jesty of Constantinople, decked with the accumu- 
lated wealth of ages, and resplendent with the 
monuments of Roman empire and of Grecian art. 
Her populousness is estimated beyond credibility : 
ten, twenty, thirty-fold that of London or Paris ; 
certainly far beyond the united capitals of all 
European kingdoms in that age.* In magnificence 
she excelled them more than in numbers ; instead 
of the thatched roofs, the mud walls, the narrow 
streets, the pitiful buildings of those cities, she had 
marble and gilded palaces, churches and monas- 
teries, the works of skilful architects, through nine 
centuries, gradually sliding from the severity of 
ancient taste into the more various and brilliant 
combinations of eastern fancy, t In the libraries 



* Ville Hardouin reckons the 
inhabitants of Constantinople at 
quatre cens mil hommes ou plus, 
by which Gibbon understands him 
to mean men of a military ate. 
Le Beau allows a million for tne 
whole population. Gibbon, vol. xi. 
p. 213. We should probably rate 
London, in 1204, too high at 
40,000 souls. Paris had been en- 
larged by Philip Augustus, and 
stood on more ground than Lon- 
don. Delamare sur la Police, t. i. 
p. 76. 

f O quanta civitas, exclaims 



Fulk of Chartres a hundred years 
before, nobilis et decora! quot 
monasteria quotque palatia sunt 
in ea, opere mero fabrefacta ! quo 
etiam in plateis vel in vicis opera 
ad spectandum mirabilia ! Tsdi- 
um est quidem magnum recitare, 
quanta sit ibi opulentia bonorum 
omnium, auri et argenti, paltiorum 
multiformium, sacranimque reli- 
quiarum. Omni etiam tempore, 
navigio frequenti cuncta hominum 
necessaria illuc afferuntur. Du 
Chesne, Scrip. Rerum Gallicarum» 
t.iv. p. 822. 
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of Constantinople were collected the remains of chap. 
Grecian learning; her forum and hippodrome ^ 



were decorated with those of Grecian sculpture ; 955*?? 
but neither would be spared by undistinguishing RAcroi 
rapine ; nor were the chiefs of the crusaders more 
able to appreciate the loss than their soldiery. 
Four horses, that breathe in the brass of Lysippus* 
were removed from Constantinople to the square 
of St. Mark at Venice ; destined again to become 
the trophies of war, and to follow the alternate 
revolutions of conquest. But we learn from a 
contemporary Greek to deplore the fate of many 
other pieces of sculpture, which were destroyed in 
wantonness, or even coined into brass money.* 

The lawful emperor and his son had perished in Fwtition of 

* , *^ the empire. 

the rebellion that gave occasion to this catastrophe ; 
and there remained no right to interfere with that 
of conquest. But the Latins were a promiscuous 
multitude, and what their independent valour had 
earned was not to be transferred to a single master. 
Though the name of emperor seemed necessary 
for the government of Constantinople, the unity of 
despotic power was very foreign to the principles 
and the interests of the crusaders. In their selfish 
schemes of aggrandizement they tore in pieces the 
Greek empire. One fourth only was allotted to 
the emperor, three eighths were the share of the 
republic of Venice, and the remainder was divided 
among the chiefs. Baldwin, count of Flanders, 
obtained the imperial tide, with the feudal 

• Gibbon, c. 60. 
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CHAP, sovereigaty over the minor principalities. A 
> monarchj thus dismembered had little prospect 

2^^^ of honour or durability. The Latin emperors of 
MCE^s. Constantinc^le were more contemptible and un- 
fortunate, not so much from personal character as 
political weakness, than their predecessors ; their 
vassals rebelled against sovereigns not more 
poweifui than themselves ; the Bulgarians, a 
nation, who, afiber being long formidable, had been 
subdued by the imperial arms, and only recovered 
independence on the eve of the Latin conquest, 
insulted their capital; the Greeks viewed them 
wSv^r**" ^^^ silent hatred, and hailed the dawning de- 
tiSS?"' liverance from the Asiatic coast On that side of 
the Bosporus, the Latin usurpation was scarcely 
for a moment acknowledged; Nice became the 
seat of a Greek dynasty, who reigned with honour 
as &r as the Maunder ; and crossing into Europe, 
after having established their dominion throughout 
1261 Romania and other provinces, expelled the last 
Latin emperors from Constantinople in less than 
sixty years from its capture. 

During the reign of these Greeks at Nice, they 
had fortunately little to dread on the side of their 
former enemies, and were generally on terms of 
friendship with the Seljukians of Iconium. That 
monarchy indeed had sufficient objects of ap- 
invuionsof prchension for itself. Their own example in 
Kllritmila! changing the upland plains of Tartary for the cul- 
tivated vallies of the south was imitated in the 
thirteenth century by two successive hordes of 
northern barbarians. The Karismians, whose tents 
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had been pitched on the lower Oxus and Caspian chab. 
Sea, availed themselves of the decline of the ■ 



Turkish power to establish their dominion in jgjg^ 
Persia, and menaced, though they did not over- R^gems* 
throw, the kingdom of Iconium. A more tre- 
mendous storm ensued in the irruption of Moguls and Moguls. 
under the sons c£ Zingis Khan, From the farthest 
regions of Chinese Tartary, issued a race more 
fierce and destitute of civilization than those who 
had preceded, whose numbers were told by hun- 
dreds of thousands, .and whose only test of victory 
was devastation. All Asia, from the sea of China 1218 
to the Euxine, wasted beneath the locusts of the 1272 
north. They annihilated the phantom of autho- 
rity which still lingered with the name of khalif 
at Bagdad. They reduced into dependence and 
finally subverted the Seljukian d3aiasty of Persia, 
Syria, and Iconium. The Turks of the latter 
kingdom betook themselves to the mountainous 
country, where they formed several petty prin- 
cipalities, which subsisted by incursions into the 
territory of the Moguls or Greeks, The chief of 
one of these, named Othman, at the end of the 1299 
thirteenth century, penetrated into the province of 
Bithynia, from which his posterity were never to 
withdraw.* 

The empire of Constantinople had never re- JJjjJ'j/'Jg, 
covered the blow it received at the hands of the ^fjf^*"*" 
Latins. Most of the islands in the Archipelago, 
and the provinces of proper Greece from Thessaly 

* De Guignes, Hist, des Huns, t. iii. 1. 15. Gibbon, c. 64. 



^88 STATE OF EUROPE 

CHAP, southward, were still possessed by those invaders* 
The wealth and naval power of the empire had 



GBEEKs passed mto the hands of the maritime republics ; 
AND SA« i^ . ^ ^. , T^ , . 1 ; 

KACENs. Venice, Genoa, Pisa> and Barcelona were ennched 

by a commerce which they carried on as independ- 
ent states within the precincts of Constantinople, 
scarcely deigning to solicit the permission or re- 
cognize the supremacy of its master. In a great 

1352 battle fought under the walls of the city between 
J ' the Venetian and Genoese fleets, the weight of 
the Roman empire, in Gibbon's expression, was 
• ' ' scarcely felt in the balance of these opulent and 
^powerful republics. Eight gallies were the con- 
tribution of the emperor Cantacuzene to his Ve- 
netian allies ; and upon their defeat he submitted 
to the ignominy of excluding them for ever from 
trading in his dominions. Meantime the remains 
of the empire in Asia were seized by the independ- 
ent Turkish dynasties, of which the most illus- 
The otto- trious, that of the Ottomans, occupied the province 
of Bithynia. Invited by a Byzantine faction into 

1341 Europe, about the middle of the fourteenth cen- 
tury, they fixed themselves in the neighbourhood 
of the capital, and in the thirty years' reign of 
Amurath I., subdued, with little resistance, the 
province of Romania, and the small Christian 
kingdoms that had been formed on the lower 
Danube. Bajazet, the successor of Amurath, re- 
duced the independent emirs of Anatolia to sub- 
jection, and after long threatening Constantinople, 
invested it by sea and land. The Greeks called 

1396 loudly upon their brethren of the west for aid 
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against the common enemy of Christendom ; but chap. 
the flower of French chivalry had been slain or y. 



taken in the battle of Nicopolis in Bulgaria*, 95^^11. 
where the king of Hungary, notwithstanding the Sacens. 
heroism of these volunteers, was entirely defeated 
by Bajazet. The emperor Manuel left his capital 
with a faint hope of exciting the courts of Europe 
to some decided efforts, by personal represent- 
ations of the danger ; and, during his absence, 
Constantinople was saved, not by a friend indeed, 
but by a power more formidable to her enemies 
than to herself. 

The loose masses of mankind, that without TheTaru» 

or Moguls 

laws, agriculture, or fixed dwellings, overspread ofTimur. 
the vast central regions of Asia, have, at various 
times, been impelled by necessity of subsistence, 
or through the casual appearance of a command- 
ing genius, upon the domain of culture and 
civilization. Two principal roads connect the 
nations of Tartary with those of the west and 
south ; the one into Europe along the sea of 
Azoph, and northern coast of the Euxine ; the 
other across the interval between the Bukharian 
mountains and the Caspian into Persia. Four 

* The Hungarians fled in this blood, and ransomed at a Terv high 

battle, and deserted their allies, price. Many of eminent birth and 

accordingtotheM^moiresdeBou- merit were put to death; a fate 

cicaut, c. 25. But Froissart, who from which Boucicaut was saved 

seems a fidrer authority, imputes by the interference of the count de 

the defeat to the rashness of the Nevers, who mi^ht better himself 

French. Part iv. ch. 79. The have perished with honour on that 

count deNeTer8,(Jean SansPeur, occasion, than survived to plunge 

afterwards duke of Burgundy,) who his country into civil war, and lus 

commanded the Frencn, was made name into infiuny. 
prisoner with others of the royal 
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times at least within the period of authentic his- 
tory, the Scythian tribes have taken the former 
GREEKS course, and poured themselves into Europe, but 
ftACENSL each wave was less effectual than the preceding. 
The first of these was in the fourth and fifth cen- 
turies, for we may range those rapidly successive 
migrations of the Goths and Huns together, when 
the Roman empire fell to the ground, and the only 
boundary of barbarian conquest was the Atlantic 
ocean upon the shores of Portugal. The second 
wave came on with the Hungarians in the tenth 
century, whose ravages extended as far as the 
southern provinces of France. A third attack 
was sustained from the Moguls under the children 
of Zingis, at the same period as that which over- 
whelmed Persia. The Russian monarchy was 
destroyed in this invasion, and for two hundred 
years that great country lay prostrate under the 
yoke of the Tartars. As they advanced, Poland 
and Hungary gave little opposition ; and the far- 
thest nations of Europe were appalled by the 
tempest But Germany was no longer as she had 
been in the anarchy of the tenth century; the 
Moguls were unused to resistance, and still less 
inclined to regular warfare ; they retired before 
1245 the emperor Frederic II., and the utmost points 
of their western invasion were the cities of Lig- 
nitz in Silesia, and Neustadt in Austria. In the 
fourth and last aggression of the Tartars, their 
progress in Europe is hardly perceptible; the 
Moguls of Timur's army could only boast the 
destniction of Azoph, and the pillage of some 
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Russian provinces. Timur, the sovereign of these 
Moguls, and founder of their second dynasty, 
which has been more permanent and celebrated gr^ks 
than that of Zingis, had been the prince of a small Racens. 
tribe in Transoxiana, between the Gihon and 
Sirr, the doubtful frontier of settled and pastoral 
nations. His own energy and the weakness of his 
neighbours are sufficient to explain the revolution 
he effected. Like former conquerors, Togrol Bek 
and Zingis, he chose the road through Persia; 
and meeting little resistance from the disordered 
governments of Asia, extended his empire on one 
side to the Syrian coast, while by successes still 
more renowned, though not belonging to this 
place, it reached on the other to the heart of Hin- 
dostan. In his old age, the restlessness of ambi- 
tion impelled him against the Turks of Anatolia. 
Bajazet hastened from the siege of Constanti- 
nople to a more perilous contest: his defeat and Defeat of 
captivity, in the plains of Angora, clouded for a i402 
time the Ottoman crescent, and preserved the ^^/. ^^ 
Wreck of the Greek empire for fifty years longer. '/, '< 
The Moguls did not improve their victory ; in i^ngerof 
the western parts of Asia, as in Hindostan, Timur tin?pie"' 
was but a barbarian destroyer, though at Samar- 
cand a sovereign and a legislator. He gave up 
Anatolia to the sons of Bajazet ; but the unity of 
their power was broken ; and the Ottoman king- 
dom, like those which had preceded, experienced 
the evils of partition and mutual animosity. For 
about twenty years an opportunity was given to T 

the Greeks of recovering part of their losses ; but 
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CHAP, they were incapable of making the best use of 
^ this advantage, and though they regained posses- 

oKMxs sion of part of Romania, did not extirpate a strong 

BACEN& Turkish colony that held the city of Gallipoli in 
1421 the Chersonesus. When Amurath II., therefore, 
re-united under his vigorous sceptre the Ottoman 
monarchy, Constantinople was exposed to another 
siege and to fresh losses. Her walls, however, 
repelled the enemy; and during the reign of Amu- 
rath she had leisure to repeat those signals of dis- 
tress, which the princes of Christendom refused 
to observe. The situation of Europe was, indeed, 
sufficiently inauspicious : France, the original 
country of the crusades and of chivalry, was in- 
volved in foreign and domestic war; while a 
schism, apparently interminable, rent the bosom 
of the Latin church, and impaired the efficiency 
of the only power that could unite and animate 
its disciples in a religious wan Even when the 
Roman pontiffs were best disposed to rescue 
Constantinople from destruction, it was rather as 
masters than as allies that they would interfere; 
their ungenerous bigotry, or rather pride, dictated 
the submission of her church, and the renunciation 
of her fevourite article of distinctive faith. The 
Greeks yielded with reluctance and insincerity in 
the council of Florence ; but soon rescinded their 
treaty of union. Eugenius IV. procured a short 
diversion on the side of Hungary ; but after the 
unfortunate battle of Warna, the Hungarians were 

1444 abundantly employed in self-defence. 

The two monarchies, which have successively 
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held their seat in the city of Constantine, may be 
contrasted in the circumstances of their decline. 
In the present day we anticipate, with an assurance and^sa- 
that none can deem extravagant, the approach- ^^^^^s. 
ing subversion of the Ottoman power ; but the 
signs of internal weakness have not yet been con- 
firmed by the dismemberment of provinces ; and 
the arch of dominion, that long since has seemed 
nodding to its fall, and totters at every blast of the 
north, still rests upon the land-marks of ancient 
conquest, and spans the ample regions from Bag- 
dad to Belgrade. Far different were the events 
that preceded the dissolution of the Greek empire. 
Every province was in turn subdued ; every city its fidi. 
opened her gates to the conqueror ; the limbs 
were lopped off one by one ; but the pulse still 
beat at the heart, and the majesty of the Roman 
name was ultimately confined to the walls of Con- 
stantinople. Before Mahomet II. planted his 
cannon against them, he had completed every 
smaller conquest, and deprived the expiring em- 
pire of every hope of succour or delay. It was 
necessary that Constantinople should fall ; but the 
magnanimous resignation of her emperor bestows 
an honour upon her fall, which her prosperity 
seldom earned. The long deferred but inevitable 
moment arrived ; and the last of the Caesars (I 1453 
will not say of the Palaeologi) folded round him 
the imperial mantle, and remembered the name 
which he represented in the dignity of heroic 
death. It is thus that the intellectual principle, 
when enfeebled by disease or age, is said to rally 

VOL. II. o 
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CHAP, its energies in the presence of death, and to pour 
■ the radiance of unclouded reason around the last 
J™8E^ Struggles of dissolution* 

ra&nI: Though the fate of Constantinople had been 
dJSTb^t protracted beyond all reasonable expectation, the 
in Europe, actual intelligence operated like that of sudden 
calamity. A sentiment oi consternation, perhaps 
of self-reproach, thrilled to the heart of Christen- 
dom. There seemed no longer any thing to divert 
the Ottoman armies from Hungary ; and if Hun- 
gary should be subdued, it was evident that both 
Italy and the German empire were exposed to 
invasion.* A general union of Christian powers 
was required to withstand this comnoon enemy. 
But the popes, who had so often armed tiiem 
against each other, wasted their spiritual and poli- 
tical counsels in attempting to restore unanimity. 
War was proclaimed against the Turks at the diet 
of Frankfort, in 1454 ; but no efforts were made 
to carry the menace into execution. No prince 
could have sat on the imperial throne more un- 
fitted for the emergency than Prederic III. : his 
mean spirit and narrow capacity exposed him to 
the contempt of mankind ; his avarice and dupli- 
city ensured the hatred of Austria and Hungary. 
During the papacy of Pius II., whose heart was 

* Sive vincitur Hungaria, sive fort ; which, though too declama- 

coacta jun^tur Turds, ne<iue Ita- tory, like most of his writinffs, is an 

lia neque Germania tuta erit, neque interesting illustration of the state 

satis Rhenus Galios securos reddet. of Europe, and of the impression 

iBn. SyW. p. 678. This is part of produced by that calamitv. Spoo- 

a discourse pronounced by ^neas danus, ad ann. 14*54, has given large 

Sylvius befoce the diet of Frank- extracts from this oration. 
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thoroughly engaged in this legitimate crusade, a 
more specious attempt was made by convening 
an European congress at Mantua. Almost all ^Mj^J^ 
the sovereigns attended by their envoys ; it was »acens. 
concluded that 50,000 men at arms should be 1459 
raised, and a tax levied for three years of one 
tenth from the revenues of the clergy, one thirtieth 
from those of the laity, and one twentieth from 
the capital of the Jews.* Pius engaged to head 
this armament in person ; but when he appeared 
next year at Ancona, the appointed place of em- 
barkation, the princes had failed in all their pro- 
mises of men and money ; and he found only a 
headlong crowd of adventurers, destitute of every 
necessary, and expecting to be fed and paid at the 
pope*s expense. It was not by such a body that 
Mahomet could be expelled from Constantinople. 
If the Christian sovereigns had given a steady and 
sincere co-operation, the contest would still have 
been arduous and uncertain. In the early cru- lattitation 
sades, the superiority of arms, of skill, and even of ncs, 
discipline, had been uniformly on the side of 
Europe. But the present circumstances were far 
iSrom similar. An institution, begun by the first 
and perfected by the second Amuratb, had given 



* Bpondanus. Ifeither Charles former pretended apprdiensioiM 

TIL nor even Philip of Burgundy, of invasion from Enguuid, as an 

who had made the loudest profes- excuse for sendine no troops ; 

sions, and pledged himself in a which, considering uie situation of 

fantastic pageant at his court, soon England in 1459, was a bold at* 

after the capture of Constantinople, tempt upon the credulity of i 

to undertake this crusade, was kind, 
ghicere in his promises. The 

2 
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GREEKS rience. 

AND SA- 
RACENS. 



to the Turkish armies, what their enemies still 
wanted, military subordination and veteran expe- 
Aware, as it seems, of the real superiority 
of Europeans in war, these sultans selected the 
stoutest youths from their Bulgarian, Servian, or 
Albanian captives, who were educated in habits of 
martial discipline, and formed into a regular force 
with the name of Janizaries. After conquest 
had put an end to personal captivity, a tax of 
every fifth male child was raised upon the Chris- 
tian population for the same purpose. The arm 
of Europe was thus turned upon herself; and the 
western nations must have contended with troops 
of hereditary robustness and intrepidity, whose 
emulous enthusiasm for the country that had 
adopted them was controuled by habitual obe- 
dience to their commanders.* 



* In the long declamation of 
iEneas Sylvius before the diet of 
Frankfort in 1454, he has the fol- 
lowing contrast between the Eu- 
ropean and Turkish militia; a 
good specimen of the artifice with 
which an ingenious orator can dis- 
guise the truth, while he seems to 
be stating it most precisely. Con- 
feramus nunc Turcos et vos invi- 
cem; et quid sperandum sit, si 
cum illis pugnetis, examinemus. 
Vos nati ad arma, Uli tracti. Vos 
armati, illi inermes; vos gladios 
versatis, illi cultris utuntur; vos 
balistas tenditis, illi arcus trahunt ; 
vos loricae thoracesque protegunt, 
Ulos culcitra tegit; vos equos re- 
gitis, illi ab equis reguntur; vos 
nobiles in bellum ducitis, illi ser- 
vos aut artifices cogunt, &c. &c. 
p. 685. This, however, had little 
effect upon the hearers, who were 



better judges of military affairs 
than the secretary of Frederic HI. 
Pius II., or JEneas Silvius, was a 
lively writer and a skilful intriguer. 
Lon^ experience had ^ven him a 
considerable insight mto Euro- 
pean politics; and his views are 
usually clear and sensible. Thouffh 
not so learned as some popes, be 
knew much better what was going 
forward in his own time. But the 
vanity of displaying his eloquence 
betrayed him into a strange folly, 
when he addressed a very long 
letter to Mahomet II., explaining 
the catholic faith, and urgmg him 
to be baptized; in which case, so 
far, from preaching a crusade 
against the Turks, he would gladly 
make use of their power to recover 
the rights of the church. Some 
of his inducements are curious, 
and must, if made j)ublic, have 
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Yet forty years after the fall of Constantinople, 
at the epoch of Charles VIII/s expedition into 
Italy, the just apprehensions of European states- oteeks. 
men might have gradually subsided. Except the Racens." 
Morea, Negropont, and a few other unimportant susDeMjon 
conquests, no real progress had been made by the "JJJJ^^"* 
Ottomans. Mahomet II. had been kept at bay 
by the Hungarians; he had been repulsed with 
some ignominy by the knights of St. John from 
the island of Rhodes. A petty chieftain defied 
this mighty conqueror for twenty years in the 
mountains of Epirus j and the persevering courage 
of his desultory warfare with such trifling re- 
sources, and so little prospect of ultimate success, 
may justify the exaggerated admiration with which 
his contemporaries honoured the name of Scander- 
beg. Once only the crescent was displayed on the 
Calabrian coast ; but the city of Otranto remained 1480 
but a year in the possession of Mahomet. On his 
death a disputed succession involved his children 
in civil war. Bajazet, the eldest, obtained the 
victory ; but his rival brother Zizim fled to Rhodes, 
from whence he was removed to France, and after- 
wards to Rome. Apprehensions of this exiled 
prince seem to have dictated a pacific policy to 
the reigning sultan, whose character did not pos- 
sess the usual energy of Ottoman sovereigns. 



been biphly gratifying to his friend, 
Frederic HI. Qaippe ut arbitra- 
mur, si Christianus fuisses, mortuo 
LadislaoUngarise et Bohemise rege, 
nemo prseter te sua re^a fuisset 
adeptus. Sperassent Ungari post 



diutuma bellorum mala sub tuo 
regimine pacem, et illos Bohemi 
secuti fuissent; sed cum esses 
nostras religionis hosds, elegerunt 
Ungari, &c. Epist. 396. 
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HI8T0RY OF ECCLESIASTICAL POWER DURING THE 
MIDDLE AGES. 



Wealth of the Clergy — tft Sources — Encroachments on Ecclesi" 
asUeai Property — ihdr Jurudiction^arlritrative — coereive^^ 
(heir poUtkai Power — Suprenuwy (f the Crown — Charle- 
magne — Change after his Deaths and Encroachments of the 
Church in the ninth Century — Primacy of the See of Rome — 
its early Stage — Gregory L — Council of Frankfort — false 
Decretals — Progress of Papal Authority — Effects ofExoom- 
municatian — Lothaire — State of the Church in the tenth 
Century — Marriage of Priests — Simony — Episcopal Elec- 
tions — Imperial Authority over the Popes — Disputes concern" 
ing Investitures — Gregory VII, and Henry IV. — Concordat 
of CaUxtus -^ Election by Chapters — general System cf Gre^ 
gory VIL — Progress of Papal Usurpations in the twelfth 
Century — Innocent III — his Character and Schemes — con- 
tinual Progress of the Papacy — Canon Law — Mendicant 
Orders — dispensing Power — Taxation of the Clergy by the 
Popes — Encroachments on Rights of Patronage — MandatSy 
Peservesy Sfc. — general Disctffection towards the See of Pome 
in the thirteenth Century — Progress of Ecclesiastical Juris- 
diction — Immunity of the Clergy in criminal Cases — Pe- 
straints imposed upon their Jurisdiction — upon their Acquisition 
<f Property — Boniface VIIL — his Quarrel with Philip the 
Fair — t^ Termination — gradual Decline of Papal Authority 
— Louis of Bavaria — Secession to Avignon atid Return to 
Rome — Conduct of Avignon Popes — contested Election of 
Urban and Clement produces the great Schism — Council of 
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PiMO — Qmstanee^^Basie — Methods adopted to rtsfrwn ikiB 
Papal Umrpations in England^ Gemumy^ and France — 
Liberties of the GcUliean Church — Decline of the Papal In- 
fiuence in Italy, 

At the irruption of the northern invaders into chap. 
the Roman empire, they found the clergy already ■ ^^^' > 
endowed with extensive possessions. Besides the ^^^^• 
spontaneous oblations upon which the ministers of 
the Christian church had originally subsisted, they wealth of 

. 11 - "^ the church 

had obtamed, even under the pagan emperors, by ^^""^^"^ 
concealment or connivance, for the Roman law 
did not permit a tenure of lands in mortmain, cer- 
tain immoveable estates, the revenues of which 
were applicable to their own maintenance and 
that of the poor.* These indeed were preca- 
rious, and liable to confiscation in times of per- 
secution. But it was among the first effects of 
the conversion of Const^ntine to give not only a 
security, but a legal sanction, to the territorial 
acquisitions of the church. The edict of Milan, 
in 313, recognizes the actual estates of ecclesias- 
tical corporations.! Another, published in 321, 
grants to all the subjects of the empire the power 
of bequeathing their property to the church.t 
His own liberality and that of his successors set 
an example which did not want imitators. Passing 
rapidly from a condition of distress and perse- 



♦ Oiannone, Istoria di Napoli, parison of the three seems to jus- 

1. 11. c. 8. €Kbbon, c. 15. and c. 20. tify my text. 
F. Paul's Treatise on Benefices, c. + Giannone. Gibbon, ubi supra. 

4. The last writer does not wholly F. Paul, c. 5. 
confirm this position; but a com- :^ Id. ifaid. 

O 4 
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CHAP, cution to the summit of prosperity, the church 
' degenerated as rapidly from her ancient purity, 
pow^* and forfeited the respect of future ages in the 
same proportion as she acquired the blind vene- 
ration of her own. Covetousness, especially, be- 
came almost a characteristic vice. Valentinian I., 
in 370, prohibited the clergy from receiving the 
bequest of women; a modification more discre- 
ditable than any general law could have been. 
And several of the fathers severely reprobate the 
prevailing avidity of their contemporaries.* 
increwed The devotiou of the conquering nations, as it 
•ub?eriion. was still Icss enlightened than that of the subjects 
of the empire, so was it still more munificent 
They left indeed the worship of Hesus and 
Taranis in their forests; but they retained the 
elementary principles of that and of all barbarous 
idolatry, a superstitious reverence for the priest- 
hood, a credulity that seined to invite imposture, 
and a confidence in the efficacy of gifts to expiate 
offences. Of this temper it is undeniable that 
the ministers of religion, influenced, probably, not 
so much by personal covetousness as by zeal 
for the interests of their order, took advantage. 
Many of the peculiar and prominent character- 
istics in the faith and discipline of those ages ap- 
pear to have been either introduced, or sedulously 
promoted, for the purposes of sordid fraud. To 
those purposes conspired the veneration for relics, 
the worship of images, the idolatry of saints and 

* Giannone, ubi supra. F. Paul, c. 6. 
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martyrs, the religious inviolability of sanctuaries, chap. 
the consecration of cemeteries, but, above all, the - ' ^ -^ 



doctrine of purgatory and masses for the relief of |g^^^- 
the dead. A creed thus contrived, operating upon 
the minds of barbarians, lavish though rapacious, 
and devout though dissolute, naturally caused a 
torrent of opulence to pour in upon the church. 
Donations of land were continually made to the 
bishops, and, in still more ample proportion, to 
the monastic foundations. These had not been 
very numerous in the west till the beginning of 
the sixth century, when Benedict established his 
celebrated rule.* A more remarkable show of 
piety, a more absolute seclusion from the world, 
forms more impressive and edifying, prayers and 
masses more constantly repeated, gave to the pro- 
fessed in these institutions a preference over the 
secular clergy. 

The ecclesiastical hierarchy never received any 
territorial endowment by law, either under the 
Roman empire or the kingdoms erected upon its 
ruinsi But the voluntary munificence of princes 
as well as their subjects amply supplied the 
place of a more universal provision. Large private 
estates, or, as they were termed, patrimonies, not 
only within their own dioceses, but sometimes in 
distant countries, sustained the dignity of the 
principal sees, and especially that of Rome.t 



* Giannone, 1. iii. c. 6.; 1. iv. THist. Ecclesiastique. Muratori, 
c. 12. Treatise on Benefices, c. 8. Dissert. 65, 
Fleury, Huitieme Discours sur f St. Marc. t.i. p. 281. Gian- 

none, 1. iv. c. 12. 
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cttAip. The French monarchs of the first dynasty, the 
> ^^' . Carlovingian family and their great chief, the 
EcctEs. Saxon line of emperors, the kings of Endand and 

POWER* 

Leon, set hardly any bounds to their liberality, as 
numerous charters still extant in diplomatic col- 
lections attest. Many churches possessed seven or 
eight thousand mansi ; one with but two thousand 
passed for only indifferently rich.* But it must 
be remarked, that many of these donations are 
of lands uncultivated and unappropriated, t The 
monasteries acquired legitimate riches by the cul- 
ture of these deserted tracts, and by the prudent 
management of their revenues, which were less 
exposed to the ordinary means of dissipation 
than those of the laity. Their wealth, continually 
accumulated, enabled them to become the regular 
purchasers of landed estates, especially in the 
time of the crusades, when the fiefs of the no- 
bility were constantly in the market for sale or 
mortgage, t 
Sometimes If the posscssions of ccclcsiastical communities 
acquired, had all been as fairly earned, we could find nothing 
in them to reprehend. But other sources of wealth 
were less pure; and they derived their wealth 
from many sources. Those who entered into a 
monastery threw frequently their whole estates 
into the common stock ; and even the children of 
rich parents were expected to make a donation of 
land on assuming the cowl. Some gave their 

* Schmidt, t. ii. p. 205. X Heeren, Essai sur les Croi- 

f Muratori, Dissert. 65. Du sades, p. 166. Schmidt, t. iit. p. 
Cange, v. Eremus. 293. 
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property to the church before entering on military chap. 
expeditions ; gifts were made by some to take ' 

effect after their lives, and bequests by many in f§^^ 
the terrors of dissolution. Even thcMse legacies to 
charitable purposes, which the clergy could with 
more decency and spedousness recommend, and of 
which the administration was generally confined to 
them, were frequently applied to their own bene- 
fit* They failed not, above all, to inculcate upon 
the wealthy sinner, that no atonement could be so 
acceptable to heaven as liberal presents to its 
earthly delegates, t To die without allotting a 
portion of worldly wealth to pious uses was ac- 
counted almost like suicide, or a refusal of the last 
sacraments ; and hence intestacy passed for a sort 
of fraud upon the church, which she punished by 
taking the administration of the deceased's effects 
into her own hands. This, however, was peculiar 
to England, and seems to have been the case there 
only between the reigns of Henry III. and Edward 
III., when the bishop took a portion of the intestate's 

* Primd sacris pastoribos data quit. Italiae, t.v. p. 1055.) has pre- 

est facultas, ut haereditatis portio served a curious cliarter ot an 

in pauperes et egenos disperge- Italian count, who declares that, 

retur; sedsenslm ecdesisquoque struck with reflections upon his 

in pauperum censum venerunt, sinful state, he had taken counsel 

atque intestate gentis mens ere- with certain religious, how he 

dita est proclivior in eas futura should atone for his offences. Ac- 

fuisse : qua ex re pinguius illarum cepto consilio ab lis, excepto si 

patrimonium evasit. Immo epis- renunciare sseculo posseoi, nullum 

copi ipsi in rem suam ejusmodi esse melius inter eleeniosinarum 

consuetudinem interdum conver- virtutes, quam si de propriis meis 

tebant : ac tributum evasit, quod substantiis in monasterium conce- 

ant^ pii moris fuit. Muratori, derem. Hoc consilium ab iis li- 

Antiquitates Italise, t. v. Dissert, benter, et ardentissimo animo ego 

67. accepi. 

f Muratori, Dissert. 67. (Anti- 
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CHAP, personal estate, for the advantage of the church 
^^^ and poor, instead of distributing it among his next 
of kin.* The canonical penances imposed upon 
repentant offenders, extravagantly severe in them- 
selves, were commuted for money or for immove- 
able possessions ; a fertile though scandalous source 
of monastic wealth, which the popes afterwards 
diverted into their own coffers by the usage of 
dispensations and indulgences.t The church lands 
enjoyed an immunity from taxes, though not in 
general from military service, when of a feudal 
tenure. But their tenure was frequently in what 
was called frankalmoign, without any obligation of 
service. Hence it became a customary fraud of 
lay proprietors to grant estates to the church, which 
they received again by way of fief or lease, ex- 
empted from public burthens. And, as if all these 
means of accumulating what they could not legi- 
timately enjoy were insufficient, the monks prosti- 
tuted their knowledge of writing to the purpose of 
forging charters in their own favour, which might 
easily impose upon an ignorant age, since it has 
required a peculiar science to detect them in 
modern times. Such rapacity might seem incre- 
dible in men cut off from the pursuits of life, and 
the hope of posterity, if we did not behold every 
day the unreasonableness of avarice, and the fer- 
vour of professional attachment, t 



* Selden, vol. iti. p. 1676. seems to have taken the whole 

Prynne's Constitutions, vol. iii. p. spoil. Du Cange, v. Intestatus. 
18. Blackstone, vol. ii. chap. 32. + Muratori, Dissert. 68. 

In France, the lord of the fief j. Muratori's 6dth, 67th, and 
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As an additional source of revenue, and in irai- chap. 
tation of the Jewish law, the payment of tithes was , 

recommended or enjoitied. These, however, were eccwes. 

I'll n 1 • n POWER* 

not apphcable at first to the maintenance of a Tithes, 
resident clergy. Parochial divisions, as they now 
exist, did not take place, at least in some countries, 
till several centuries after the establishment of 
Christianity.* The rural churches, erected suc- 
cessively as the necessities of a congregation re- 
quired, or the piety of a landlord suggested, were 
in fact a sort of chapels dependent on the cathe- 
dral, and served by itinerant ministers at the 
bishop's discretion. The bishop himself received 
the tithes, and apportioned them as he thought fit. 
A capitulary of Charlemagne, however, regulates 
their division into three parts ; one for the bishop 
and his clergy, a second for the poor, and a third 
for the support of the fabric of the church.t Some 
of the rural churches obtained by episcopal con- 
cessions the privileges of baptism and burial, 
which were accompanied with a fixed share of 
tithes, and seem to imply the residence of a minis- 
ter. The same privileges were gradually extended 
to the rest ; and thus a complete parochial division 

68th Dissertations on the Antiqui- * Muratori, Dissert. 74. and 

ties of Italy have furnished the Fleury, Institutions au Droit ec< 

principal materials of my text, with cl6siastique, t. i. p. 162. refer the 

Father Paul's treatise on Bene- origin of parishes to the fourth 

fices, especially chaps. 19. and 29. ; century ; but this must be limited 

Giannone, loc. cit. and l.iv. c. 12.; to the most populous parts of the 

1. V. c. 6.; 1.x. c. 12. Schmidt. empire. 

Hist, des Allemands, t. i. p. 370. ; f Schmidt, t. ii. p. 206. This 

t. ii. p. 203. 462. ; t. iv. p. 202. seems to have been founded on an 

Fleury, III. Discours sur THist. ancient canon. F. Paul, c. 7. 
Eccl68. Du Cange, voc. Precaria. 
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CHAP, was finally established. But this was hardly the 
' case in England till near the time of the conquest.* 

pow^ The slow and gradual manner in which parochial 
churches became independent appears to be of 
itself a sufficient answer to those who ascribe a 
great antiquity to the universal payment of tithes. 
There are, however, more direct proofs, that this 
species of ecclesiastical property was acquired not 
only by degrees but with considerable opposition. 
We find the payment of tithes first enjoined by 
the canons of a provincial council in France, near 
the end of the sixth century. From the ninth to 
the end of the twelfth, or even later, it is con- 
tinually enforced by similar authority, t Father 
Paul remarks, that most of the sermons preached 
about the eighth century inculcate this as a duty, 
and even seem to place the summit of Christian 
perfection in its performance, t This reluctant 
submission of the people to a general and perma- 
nent tribute is perfectly consistent with the eager- 
ness displayed by them in accumulating voluntary 
donations upon the church. Charlemagne was the 
first who gave the confirmation of a civil statute 
to these ecclesiastical injunctions ; no one at least 
has, so far as I know, adduced any earlier law for 
the payment of tithes than one of his capitularies. § 

* Collier's EcclesiBsticfil His- t Treatise on Benefices, c. 11* 

torr, P. 229. jMablyCObaeryations stir 1* Hist. 

t Selden's History of Tithes, de France, t. i. p. 238. et 438.) has, 

vol. iii. p. 1108. edit. Wilkins. with remarkable rashness, attacked 

Tithes are said by Giannone to the current opinion that Charle- 

have been enforced by some papal roagne established the legal obllga^ 

decrees in the sixth century, 1. lii. tion of tithes, and denied that any 

C.6. of his capitularies bear such an 
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But it would be precipitate to infer, either that the chap. 
practice had not already gained ground to a consi- ^^* 



derable extent, through the influence of ecclesias- eccles. 
tical authority, or, on the other hand, that it be- 
came universal in consequence of the commands 
of Charlemagne.* In the subsequent ages, it was 
very common to appropriate tithes, which had.ori- 
ginally been payable to the bishop, either towards 
the support of particular churches, or, according 
to the prevalent superstition, to monastic found- 
ations.t These arbitrary consecrations, though the 
subject of complaint, lasted, by a sort of pre- 
scriptive right of the landholder, till about the 
year 1200. It was nearly at the same time that 
the obligation of paying tithes, which had been 
originaUy confined to those called predial, or the 
fruits of the earth, was extended, at least in 
theory, to every species of profit, and to the wages 
of every kind of labour, t 

Yet there were many hinderances that thwarted spoliation 

ti .,. ... r» , , of church 

the clergy m their acquisition oi opulence, and a property. 
sort of reflux that set sometimes very strongly 
against them. In times of barbarous violence. 



interpretation. Those which he such it was, met with constant 

quotes have indeed a different re^d is another question. It i» 

meaning; but he has overlooked said by Marina, that tithes were 

an express enactment in 789, (Ba^ not legally established in Castile 

luaii Capitularia, t. i. p. 253.) till the reign of AMboso X. £n- 

which admits of no question ; and sayo sobre las siete partidas, c. 

I believe that there are others in 359. 

confirmation. f Selden, p. 1 1 14. et seq. Coke, 

» The grant of EthdwcAf in 855 2 Inst. p. 641. 

seems to be the most probable % Seiden's History of Tithes, 

origin of the rkht to tithes in Treatise on Benefices, c. 28. Gian- 

England. Whether this law, for none, 1. x. c. 12« 
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[[CHAP, nothing can thoroughly compensate for the infe- 

, riority of physical strength and prowess. The 

ECCLE.S. ecclesiastical history of the middle ages presents 

POWER. Ox 

one long contention of fraud against robbery ; of 
acquisitions made by the church through such 
means as I have described, and torn from her by 
lawless power. Those very men who, in the hour 
of sickness and impending death, showered the 
gifts of expiatory devotion upoq her altars, had 
passed the sunshine of their lives in sacrilegious 
plunder. Notwithstanding the frequent instances 
of extreme reverence for religious institutions 
among the nobility, we should be deceived in 
supposing this to be their general character. Ra- 
pacity, not less insatiable than that of the abbots, 
was commonly united with a daring fierceness 
that the abbots could not resist. In every country, 
we find continual lamentation over the plunder of 
ecclesiastical possessions. Charles Martel is re- 
proached with having given the first notorious 
example of such spoliation. It was not, however, 
commonly practised by sovereigns. But the evil 
was not the less universally felt. The parochial 
tithes, especially, as the hand of robbery falls 
heaviest upon the weak, were exposed to unlawful 
seizure. In the tenth and eleventh centuries 
nothing was more common than to see the re- 
venues of benefices in the hands of lay impropri- 
ators, who employed curates at the cheapest rate ; 
an abuse that has never ceased in the church.* 

* Du Cange, voc. Abbas. 
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Several attempts were made to restore these tithes ; chap. 
but even Gregory VII. did not venture to proceed . 

in it * ; and indeed it is highly probable that they eccles. 
might be held in some instances by a lawful title.t 
Sometimes the property of monasteries was dila- 
pidated by corrupt abbots, whose acts, however 
clandestine and unlawful, it was not easy to re- 
voke. And both the bishops and convents were 
obliged to invest powerful lay protectors, under 
the name of advocates, with considerable fiefs, as 
the price of their assistance against depredators. 
But these advocates became too often themselves 
the spoilers, and oppressed the helpless ecclesiastics 
for whose defence they had been engaged.^ 

If it had not been for these drawbacks, the 
clergy must, one would imagine, have almost 
acquired the exclusive property of the soil. They 
did enjoy nearly one half of England, and, I 
believe, a greater proportion in some countries 
of Europe. § They had reached, perhaps, their 



♦ Schmidt, t. iv. p. 204. At 
an assembly held at St. Denis in 
997, the bishops proposed to re- 
store the tithes to the secular 
clergy: bat such a tumult was 
excited by this attempt, that the 
meeting was broken up. Recueil 
des Historiens, t. xi. praefat. p. 21 2. 

t Selden's Hist, of Tithes, 
p. 1 1 36. The third council of La- 
teran restrains laymen from trans- 
ferring their impropriated tithes 
to other lawmen. Velly, Hist, de 
France, t. lii. p. 235. This seems 
tacitly to admit that their posses- 
sion was lawful, at least by pre- 
scription. 

% For the injuries sustained by 
VOL. II. P 



ecclesiastical proprietors, see Mu- 
ratori. Dissert. 72. Du Cange, v. 
Advocatus. Schmidt, t. ii. p. 220. 
470.; t.iii. p. 290. ; t.iv. p. 188. 
202. Recueil des Historiens, 
t. xi. prsefat. p. 184. Martenne, 
Thesaurus Anecdotorum, t. i. 
p. 595. Vaissette, Hist, de Langue- 
doc, t. ii. p. 109. and Appendix, 
passim. 

6 Turner's Hist, of England, 
vol. ii. p. 413. from Avesbury. 
According to a calculation founded 
on a passage in Knvghton, the 
revenue of the English church in 
1337 amounted to 730,000 marks 
per annum. Macpherson's Annals 
of Commerce, vol. 1. p. 519. His- 
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^vii^' ^^^^^^ ^" respect of territorial property about the 

^ ^ ' - conclusion of the twelfth century.* After that 

fowmt' '^'"^^ ^^^ disposition to enrich the clergy by pious 

donations grew more languid, and was put under 

certain legal restraints, to which I shall hereafter 

advert ; but they became rather more secure from 

forcible usurpations. 

EcciesiMti- The acquisitions of wealth by the church were 

caljurisdic- 

tioD. hardly so remarkable, and scarcely contributed so 

much to her greatness, as those innovations upon 
the ordinary course of justice, which fall under 
the head of ecclesiastical jurisdiction and immu- 
nity. It is hardly, perhaps, necessary to caution 
the reader, that rights of territorial justice, pos- 
sessed by ecclesiastics in virtue of their fiefs, are 
by no means included in this description. Epis- 
copal jurisdiction, properly so called, may be con- 
sidered as depending upon the choice of litigant 
parties, upon their condition, and upon the subject 
matter of their differences. 

Arbitrative, I- The abitrativc authority of ecclesiastical pas- 
tors, if not coeval with Christianity, grew up 
very early in the church, and was natural, or 
even necessary, to an insulated and persecuted 
society.t Accustomed to feel a strong aversion 

toire du Droit public Eccl^s. Fran- + 1 Corinth, c. iv. The word 

pois, t. i. p. 214*. i^ovOivfjfJifvovQ, rendered in our 

♦ The great age of monasteries version " of no reputation,** has 

in England was the reigns of been interpreted by some to mean 

Henry I., Stephen, and Henry H. persons destitute of coercive au- 

Lyttleton's Henry H. vol. ii. thority, referees. The passage at 

.p. 329. David I. of Scotland, con- least tends to discourage suits be- 

temporary with Henry IL, was fore a secular judge, 
also a noted founder of monas- 
teries. D»lryniple*s Annals. 
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to the imperial tribunals, and even to consider chap. 
a recurrence to them as hardly consistent with , ^^^' . 
their profession, the early Christians retained eccles. 

• . POWER. 

somewhat of a similar prejudice even after the 
establishment of their religion. The arbitration 
of their bishops still seemed a less objectionable 
mode of settling differences. And this arbitrative 
jurisdiction was powerfully supported by a law of 
Constantine, which directed the civil magistrate 
to enforce the execution of episcopal awards. 
Another edict, ascribed to the same emperor, and 
annexed to the Theodosian code, extended the 
jurisdiction of the bishops to all causes which 
either party chose to refer to it, even where they 
had already commenced in a secular court, and 
declared the bishop*s sentence not subject to 
appeal. This edict has clearly been proved to be 
a forgery. It is evident, by a novel of Valentinian 
III., about 450, that the church had still no juris- 
diction in questions of a temporal nature, except 
by means of the joint reference of contending 
parties. Some expressions, indeed, used by the 
emperor seem intended to repress the spirit of 
encroachment upon the civil magistrates, which 
had probably begun to manifest itself. Charle- 
magne, however, deceived by the spurious con- 
stitution in the Theodosian code, repeats all its 
absurd and enormous provisions in one of his 
capitularies.* But it appears so inconceivable, 
that an enlightened sovereign should deliberately 

* Baluzzi Capitularia, t. i^ p. 985. 

p 2 
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CHAP, place in the hierarchy this absolute control over 
, ^^^' , his own magistrates, that one might be justified 
ECCLE8. in suspecting some kind of fraud to have been 
practised upon him, or at least that he was not 
thoroughly aware of the extent of his concession. 
Certain it is, that we do not find the church, in her 
most arrogant temper, asserting the full privileges 
contained in this capitulary.* 
coercirc 2. If it was cousidercd almost as a general obli- 

cjeipiD gation upon the primitive Christians to decide their 
civil disputes by internal arbitration, much more 
would this be incumbent upon the clergy. The 
canons of several councils, in the fourth and fifth 
centuries, sentence a bishop or priest to deposition, 
who should bring any suit, civil or even criminal, 
before a secular magistrate. This must, it should 
appear, be confined to causes where the defendant 
was a clerk ; since the ecclesiastical court had 
hitherto no coercive jurisdiction over the laity. It 
was not so easy to induce laymen, in their suits 
against clerks, to prefer the episcopal tribunal. 
The emperors were not at all disposed to favour 
this species of encroachment till the reign of 
Justinian, who ordered civil suits against eccle- 
siastics to be carried only before the bishops. 
Yet this was accompanied by a provision, that a 
party dissatisfied with the sentence might apply to 
the secular magistrate, not as an appellant, but a 



♦ Gibbon, c. xx. Giannone, Droit Eccl^iastique, t. iL p. 1. 

1. 11. c. 8. ; 1. iii. c. 6. ; 1. vi. c. 7. Memoires de rAcad^mie des In- 

Schmidt, t. ii. p. 208. Fleury, scriptions, t. xxxvit. p. 566. 
7"« Discours, and lustitutions aa 
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co-ordinate jurisdiction ; for if different judgements chap. 
were given in the two courts, the process was ulti- . 



mately referred to the emperor.* But the early fg^^- 
Merovingian kings adopted the exclusive jurisdic- 
tion of the bishop over causes wherein clerks were 
interested, without any of the checks which Justi- 
nian had provided. Many laws enacted during 
their reigns, and under Charlemagne, strictly pro- 
hibit the temporal magistrates from entertaining 
complaints against the children of the church. 

This jurisdiction over the civil causes of clerks and cnmt- 
was not immediately attended with an equally " 
exclusive cognizance of criminal offences imputed 
to them, wherein the state is so deeply interested, 
and the church could inflict so inadequate a pu- 
nishment. Justinian appears to have reserved 
such offences for trial before the imperial magis- 
trate, though with a material provision that the 
sentence against a clerk should not be executed 
without the consent of the bishop, or the final de- 
cision of the emperor. The bishop is not expressly 
invested with this controlling power by the laws 
of the Merovingians ; but they enact that he must 
be present at the trial of one of his clerks ; which 
probably was intended to declare the necessity of 
his concurrence in the judgement. The episcopal 
order was indeed absolutely exempted from secular 
jurisdiction by Justinian ; a privilege which it had 
vainly endeavoured to establish under the earlier 

* This was also established about afTected the popes, who were his 
the same time by Athalaric, king subjects. St. Marc. t. i. p. 60. 
of the Ostrogoths, and of course Fleury, Hist. Eccl^s. t vii. p. 292. 

P 3 
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CHAP, emperors. France permitted the same immunity ; 
. Chilperic, one of the most arbitrary of her kings, 

foweil' ^^^ ^^^ venture to charge some of his bishops with 
treason, except before a council of their brethren. 
Finally, Charlemagne seems to have extended to 
thie whole body of the clergy an absolute' exetnption 
from the judicial authority of the magistrate.* 
2!!"??™ S. The character of a cause, as well as of the 
parties engaged, might bring it within the limits 
of ecclesiastical jurisdiction. In all questions 
simply religious, the church had an original right 
of decision ; in those of a temporal nature, the 
civil magistrate had, by the imperial constitutions, 
as exclusive an authority.t Later ages witnessed 
strange innovations in this respect, when the spi* 
ritual courts usurped, under sophistical pretences, 
almost the whole administration of justice. But 
these encroachments were not, I apprehend, very 
striking till the twelfth century ; and as about the 
same time measures, more or less vigorous and 
successful, began to be adopted in order to restrain 
them, I shall defer this part of the subject for the 
present. 

* M^moires de T Acad^mie, expressed still more forcibly in the 

ubi supnu Giannone, 1. iii. c. 6. collection [)ublished by Ansegisus 

Schmidt, t. ii. p. 236. Fleury, ubi under Louis the Debonair. (Id. 

supra. pp. 904. and 1115.) See other 

Some of these writers do not proofs in Fleury, Hist. Eccles. 

state the law of Charlemagne so t. ix. jp. 607. 
strongly. Nevertheless the words f Quoties de reli^one agitur, 

of a capitulary in 789, Ut clerici episcopos oportet judicare ; alteras 

ecclesiastici ordinis si culpam in- vero causas quae ad ordtnarios coe- 

currerint apud ecclesiasticos judi- nitores vel ad usum publici juris 

centur, non apud saeculares, are pertinent, legibus oportet audiri« 

sufficiently general (Baluz. Ca- Lex ArcadiietHonorii, apud M^m. 

pitul. t. i. p. 227.); and the same is de TAcademie, t. xxxix. p. 571. 
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In this sketch of the riches and jurisdiction of chap. 

VII 

the hierarchy, I may seem to have implied their . ' . 
political influence, which is naturally connected |S£P^^ 
with the two former. They possessed, however, p^Hticai 
more direct means of acquiring temporal power. Su7|Jr.**^ 
Even under the Roman emperors -they had^ound 
their road into palaces ; they were sometimes mi- 
nisters, more often secret counsellors, always ne- 
cessary, but formidable allies, whose support was 
to be conciliated, and interference to be respected. 
But they assumed a far more decided influence 
over the new kingdoms of the West. They were 
entitled, in the first place, by the nature of those 
free governments, to a privilege unknown under 
the imperial despotism, that of assisting in the 
deliberative assemblies of the nation. Councils 
of bishops, such as had been convoked by Con- 
stantine and his successors, were limited in their 
functions to decisions of faith, or canons of eccle- 
siastical discipline. But the northern nations did 
not so well preserve the distinction between se- 
cular and spiritual legislation. The laity seldom, 
perhaps, gave their sufirage to the canons of the 
church ; but the church was not so scrupulous as 
to trespassing upon the province of the laity. Many 
provisions are found in the canons of national and 
even provincial councils, which relate to the tem- 
poral constitution of the state. Thus one held 
at Calcluith, (an unknown place in England,) in 
787, enacted that none but legitimate princes 
should be raised to the throne, and not such as 
^ere engendered in adultery or incest. But it is 

p 4 



216 



STATE OF EUROPE 



CHAP, to be observed that, although this Sjmod was 
■ strictly ecclesiastical, being summoned by the 

pow^ pope's legate, yet the kings of Mercia and North- 
umberlandy with many of their nobles, confirmed 
the canons by their signature. As for the councils 
held under the Visigoth kings of Spain during the 
seventh century, it is not easy to determine whe- 
ther they are to be considered as ecclesiastical or 
temporal assemblies.* No kingdom was so tho- 
roughly under the bondage of the hierarchy as 
Spain, t The first dynasty of France seem to 
have kept their national convention, called the 
Field of March, more distinct from merely eccle- 
siastical councils. 

The bishops acquired and retained a great part 
of their ascendency by a very respectable instru- 
ment of power, intellectual superiority. As they 
alone were acquainted with the art of writing, 
they were naturally entrusted with political corre- 
spondence, and with the framing of the laws. As 
they alone knew the elements of a few sciences, 
the education of royal families devolved upon them 
as a necessary duty. In the fall of Rome, their 
influence upon the barbarians wore down the 
asperities of conquest, and saved the provincials 
half the shock of that tremendous revolution. As 
captive Greece is said to have subdued her Roman 
conqueror, so Rome, in her own turn of servitude, 
cast the fetters of a moral captivity upon the fierce 

* Blarina, Teoria de las Cortes, power of the Spanish bishops in 
t. i. p. 9. Fleury, Hist. Eccles. t. viii. p. 368. 

f See instances of the temporal 397.; t.ix. p. 68, &c. 
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invaders of the north. Chiefly through the exer- ^^^^• 
tions of the bishops, whose ambition may be for* 



given for its effects, her religion, her language, in §§§^' 
pai*t even her laws, were transplanted into the 
courts of Paris and Toledo, which became a degree 
less barbarous by imitation.* 

Notwithstanding, however, the great authority supremacy 
and privileges of the church, it was decidedly sub- 
ject to the supremacy of the crown, both during 
the continuance of the Western empire, and after 
its subversion. The emperors convoked, regulated, 
and dissolved universal councils; the kings of 
France and Spain exercised the same right over 
the synods of their national churches, t The 
Ostrogoth kings of Italy fixed by their edicts the 
limits within which matrimony was prohibited on 
account of consanguinity, and granted dispens- 
ations from them.t Though the Roman emperors 
left episcopal elections to the clergy and people of 
the diocese, in which they were followed by the 
Ostrogoths and Lombards, yet they often inter- 
fered so far as to confirm a decision, or to deter- 
mine a contest. The kings of France went &rther, 
and seem to have invariably either nominated the 

* Schmidt, t. i. p. 365. nisiies abundant evidence of it ; 

f Encyclop^die, art. Concile. especially 1. vi. c. 19, &c. For 

Schmidt, t. i. p. 384. De Marca, the ecclesiastical independence of 

De Concordantia Sacerdotii et Spain, down to the eleventh cen- 

Imperii, 1. ii. c. 9. 1 1 . ; et 1. iv. tury, see Marina, Ensayo sobre 

passim. las siete partidas, c. 322, &c. ; and 

The last of these sometimes en- De Marca, 1. vi. c. 23. 

deavours to extenuate the roval % Giannone, L ilL c. 6. 
supremacy, but his own work nir- 



Sl8 STATE OF EUROPE 

^HAP. bishops, or, what was nearly tantamount, recom- 
* ' . mended their own candidate to the electors, 
powj^ But the sovereign who maintained with the 
greatest vigour his ecclesiastical supremacy was 
wciaiiy^ Charlemagne. Most of the capitularies of his reign 
magoe. relate to the discipline of the church ; principalljf- 
indeed taken from the ancient canons, but not the 
less receiving an additional sanction from his au- 
thority.* Some of his regulations, which appear 
to have been original, are such as men of high 
church principles would, even in modern times, 
deem infringements of spiritual independence j 
that no legend of doubtfiil authority should be 
read in the churches, but only the canonical 
books, and that no saint should be honoured 
whom the whole church did not acknowledge. 
These were not passed in a synod of bishops, but 
enjoined by the sole authority of the emperor, 
who seems to have arrogated a legislative power 
over the church, which he did not possess in tem- 
poral afiairs. Many of his other laws relating to 
the ecclesiastical constitution are enacted in a ge- 
neral council of the lay nobility as well as of pre- 
lates, and are so blended with those of a secular 
nature, that the two orders may appear to have 
equally consented to the whole. His father Pepin, 
indeed, left a remarkable precedent in a council 
held in 744, where the Nicene faith is declared to 



* Baluzii Capitukria, passim. Schmidt, t. ii. p. 239. Gaillard, Vie 
de Charlemagne, t. iii. 
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be established, and even a particular heresy con- chap* 
demnedi with the consent of the bishops and . ^^^' . 
nobles. But whatever share we may imagine £ccl^ 
the laity in general to have had in such matters, 
Charlemagne himself did not consider even theo- 
tbgical' decisions as beyond his province ; *and, 
in more than one instance, manifested a determin. 
ation not to surrender his own judgement, even 
in questions of that nature, to any ecclesiastical 
authority. 

This part of Charlemagne's conduct is duly to 
be taken into the account, before we censure his 
vast extension of ecclesiastical privileges. Nothing 
was more remote from his character than the 
bigotry of those weak princes, who have suffered 
the clergy to reign under their names. He acted 
upon a systematic plan of government, conceived 
by his own comprehensive genius, but requiring 
too continual an application of similar talents for 
durable execution. It was the error of a superior 
mind, zealous for religion and learning, to believe 
that men, dedicated to the functions of the one, 
and possessing what remained of the other, might, 
through strict rules of. discipline, enforced by the 
constant vigUance of the sovereign, become fit 
instruments to reform and civilize a barbarous 
empire* It was the error of a magnanimous spirit 
to judge too favourably of human nature, and to 
presume that great trusts would be fulfilled, and 
great benefits remembered. 

It is highly probable, indeed, that an ambitious 
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CJ9AF; hierarchy did not endure without reluctance this 

VII • • 

imperial supremacy of Charlemagne, though it 
was not expedient for them to resist a prince so 
formidable, and from whom they had so much to 
pretentiont expect. But their dissatis&ction at a scheme of 
th^mith government mcompatible with their own objects 
century. of pcrfcct independence produced a violent recoil 
under Louis tlie Debonair, who attempted to act 
the censor of ecclesiastical abuses with as much 
earnestness as his father, though with very inferior 
qualifications for so delicate an undertaking. The 
bishops accordingly were among the chief insti- 
gators of those numerous revolts of his children, 
which harassed this emperor. They set, upon 
one occasion, the first example of an usurpation 
which was to become very dangerous to society, 
the deposition of sovereigns by ecclesiastical au- 
thority. Louis, a prisoner in the hands of his ene- 
mies, had been intimidated enough to undergo a 
public penance ; and the bishops pretended that, 
according to a canon of the church, he was in- 
capable of returning afterwards to a secular life, 
or preserving the character of sovereignty.* Cir. 

• Habit6 ssculi se exuens habi- king of the Visigoths in Spain' 

turn poenitentis per impositionem who, having been clothed with a 

manuuo) episcoporum suscepit ; ut monastic dress, according to a 

post tantam talemc^ue poenitentiam common superstition, during a 

nemo ultra ad militiara saecularem dangerous illness, was afterwards 

redeat. Acta exauctorationis Lu- adjudged by a council incanable of 

dovici, apud Schmidt, t.ii. p. 68. resumm^ his crown; to wnich he 

There was a sort of precedent, voluntarily submitted. The story, 

though not, I think, ve* y apposite, as told by an original writer, (quoted 

for this doctrine of implied abdi- in Baronius ad A.D. 681, is too 

cation, in the case of Wamba, obscure to warrant any positive 
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cumstances enabled hiitl to retain the empire, in chap. 

VIT 

defiance of this sentence ; but the church had . 

tasted the pleasure of trampling upon crowned ^c^^*- 
heads, and was eager to repeat the experiment. 
Under the disjointed and feeble administration of 
his posterity in their several kingdoms, the bishops 
availed themselves of more than one opportunity 
to exalt their temporal power. Those weak Car- 
lovingian princes, in dieir mutual animosities, 
encouraged the pretensions of a common enemy. 
Thus Charles the Bald, and Louis of Bavaria, 
having driven their brother Lothaire from his do- 
minions, held an assembly of some bishops, who 
adjudged him unworthy to reign, and after ex- 
acting a promise from the two allied brothers to 
govern better than he had done, permitted and 
commanded them to divide his territories.* After 
concurring in this unprecedented encroachment, 
Charles the Bald had little right to complain when, 
some years afterwards, an assembly of bishops de« 
, dared himself to have forfeited his crown, released 
his subjects from their allegiance, and transferred 
his kingdom to Louis of Bavaria. But, in truth, 
he did not pretend to deny the principle which he 
had contributed to maintain. Even in his own 

inference; though I think we may Discours sur I'Hiit. EccMsiast., 

justly suspect a fraudulent con- puts this case too strongly, when 

trivance between the bishops and tie tells us, that the bishops deposed 

Erviffius, the successor of Wamba. Wamba ; it may have been a volun- 

The latter, besides his monastic tary abdication, influenced by su* 

attire, had received the last sacra^ perstition, or, perhaps, by disease, 
ment; after which .he might be * Schmidt, t.ii. p. 77. Velly, 

deemed civiDy dead. Fleury, 3™* t. ii. p. 6 1 . ; see too, p. 74. 
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behalf, he did not appeal to the rights of sove- 
reigns, and of the nation whom they represent, 
rowj^ ** No one/' says this degenerate grandson of 
Charlemagne, ** ought to have degraded me from 
the throne to which I was consecrated, until at 
least I had been heard and judged by the bishops, 
through whose ministry I was consecrated, who 
are called the thrones of God, in which God 
sitteth, and by whom he dispenses his judgements; 
to whose paternal chastisement I was willing to 
submit, and do still submit myself."* 

These passages are very remarkable, and afford 
a decisive proof that the power obtained by 
national churches, through the superstitious pre- 
judices then received, and a train of favourable 
circumstances, was as dangerous to civil govern- 
ment, as the subsequent usurpations of the Roman 
pontiff, against which Protestant writers are apt 
too exclusively to direct their animadversions. 
Voltaire, I think, has remarked, that the ninth 
century was the age of the bishops, as the eleventh 
and twelfth were of the popes. It seemed as if 
Europe was about to pass under as absolute a 
domination of the hierarchy, as had been exercised 
by the priesthood of ancient Egypt, or the Druids 
of Gaul. There is extant a remarkable instru- 
ment, recording the election of Boson king of 
Aries, by which the bishops alone appear to have 
elevated him to the throne, without any concur- 

♦ Schmidt, t. ii. p. 217. Voltwre, Velley, Gaillard, &c. 
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rence of the nobility.* But it is inconceivable, chap. 
that such could have really been the case ; and if > 

the instrument is genuine, we must suppose it to |§S^ 
have been framed in order to countenance future 
pretensions. For the clergy, by their exclusive 
knowledge of Latin, had it in their power to 
mould the language of public documents for their 
own purposes; a circumstance which should be 
cautiously kept in mind when we peruse instru- 
ments drawn up during the dark ages. 

It was with an equal defiance of notorious truth, 
that the bishop of Winchester, presiding as papal 
legate at an assembly of the clergy in 1141, during 
the civil war of Stephen and Matilda, asserted the 
right of electing a king of England to appertain 
principally to that order ; and by virtue of this 
unprecedented claim raised Matilda to the throne.t 
England, indeed, has been obsequious, beyond 
most other countries, to the arrogance of her 
hierarchy; especially during the Anglo-Saxon 
period, when the nation was sunk in ignorance 
and effeminate superstition. Every one knows 
the story of King Edwy, in some form or other, 
though I believe it impossible to ascertain the 
real circumstances of that controverted anecdote. 
But, upon the supposition least favourable to the 
king, rfie behaviour of Archbishop Odo and St. 

* Recueil des Historiens, t. ix. que ordinare. Invocatft ita^ue 

p. 304. prim6 in auxilium divinitate, fibam 

-f- Ventilata est causa, says the pacifici regis, &c. in Anglia Nor- 

Legate, coram majori parte cleri manniseque dominam eligimus, et 

Angliae, ad cujus jus potissimum ei fidem et manutenementum pro- 

spectat principein eligere, simul- mittimus. Gul. Malmsb. p. 188. 
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papal power. 
Its com' 
meacement. 



Dunstan was an intolerable outrage of spiritual 
tyranny.* 

But while the -prelates of these nations, each 
within his respective sphere, were prosecuting 
their system of encroachment upon the laity, a 
new scheme was secretly forming within the bo- 
som of the church, to enthral both that and the 
temporal governments of the world under an ec- 
clesiastical monarch. Long before the earliest 
epoch that can be fixed for modem history, and, 
indeed, to speak £urly, almost as far back as 
ecclesiastical testimonies can carry us, the bishops 
of Rome had been venerated as first in rank among 



* Two living writers of the 
Roman Catholic oomiminion. Dr. 
Milner, in his History of Winches- 
ter, and Mr. Lingard, in his Anti- 
quities of the Anglo-Saxon churchy 
contend that Elgiva, whom some 
Protestant historians are willing 
to represent as the queen of Edwy^ 
was out his mistress ; and seem 
inclined to justify the conduct of 
Odo and Dunstan towards this un- 
fortunate couple. They are un- 
Suesttonably so far right, that few, 
' any, of those writers, who have 
been quoted as authorities in re- 
spect of this story, speak of the 
lady as a queen or lawful wife. I 
must, therefore, strongly reprobate 
the conduct of Dr. Henry, who, 
calling Elgiva queen, and asserting 
that she was married, refers, at 
the bottom of his page, to William 
of Malmsbury, and other chroni- 
clers, who give a totally opposite 
account ; especially as he does not 
intimate, by a single expression, 
that the nature of her connexion 
with the king was equivocal. Such 



a practice, when it proceeds, as I 
fear it did in this instance, not 
from oversight, but from prejudice, 
is a glaring violation of historical 
integrity, and tends to render the 
use of references, that ^eat im- 
provement of modem history, a 
sort of fraud upon the reader. But 
the fact itself, one certainly of little 
importance, is, in my opinion, not 
capable of being proved or dis- 
proved. The authorities, as they 
are called, that is, the passages in 
monkish writers whicn mention 
this transaction, are neither suf- 
ficiently circumstantial, nor con- 
sistent, nor impartial, nor contem- 
poraneous, to afford ground for 
rational belief; or at least, there 
must always remain a ttrong shade 
of uncertainty. And it is plain, 
that different reports of the story 
prevailed, so as to induce some 
to imagine, that there were two 
Elgivas, one queen, the other con- 
cubine. But the monkish chro- 
niclers, experto credited are not 
entitled to so much ceremony. 
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the rulers of the church. The nature of this pri- 
macy is doubtless a very controverted subject. 
It is, however, reduced by some moderate catho- 
lics to little more than a precedency attached to 
the see of Rome in consequence of its foundation 
by the chief of the apostles, as well as the dig- 
nity of the imperial city.* A sort of general 
superintendence was admitted as an attribute of 
this primacy, so that the bishops of Rome were 
entitled, and indeed bound, to remonstrate, when 
any error or irregularity came to their knowledge, 
especially in the western churches, a greater part 
of which had been planted by them, and were con- 
nected, as it were by filiation, with the common 
capital of the Roman empire and of Christendom.t 
Various causes had a tendency to prevent the 
bishops of Rome from augmenting their authority 
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« These foundations of the Ro- 
man primacy are indicated by Va- 
lentinian III., a great favourer of 
that see, in a novel of the year 
455 : Cum igitur sedis apostollcae 
primatum B. Petri mentum, qui 
estjprinceps sacerdotalis coronse, 
et Komanse dignitas civitatis, sa- 
crs etiam synodi firmavit aucto- 
ritas. The last words allude to the 
sixth canon of the Nicene council, 
which establishes, or recognizes, 
the patriarchal supremacy, in their 
respective districts, of the churches 
of Rome, Antioch, and Alexan- 
dria. De Marca, de Goncordan- 
tia Sacerdotii et Imperii, I. i. c. 8. 
At a much earlier period, Irenaeus 
rather vaguely, and Cyprian more 
positively, admit, or rather assert, 
the primacy of the church of Rome, 
which the latter seems even to 

VOL. !!• G 



have considered as a kind of centre 
of Catholic unity, though he re- 
sisted every attempt of that church 
to arrogate a controiiling power. 
See his treatise De Unitate Eccle* 
sise. 

f Dupin, De antiqua Ecclesise 
Disciplina, p. 306, et seaq. His- 
toire du Droit public ecclesiastique 
Franpois, p. 149. The opinion of 
theRoman see's supremacy, though 
apparently rather a vague and ge- 
neral notion, as it still continues 
in those Catholics who deny its 
infallibility, seems to have pre- 
vailed very much in the fourth 
century. Fleury brings remark- 
able proofs of this from the writings 
of Socrates, Sozomen, Ammianus 
Marcellinus, and Optatus. Hist. 
Eccles. t. iii. p. 282. 320. 449. ; 
t. iv. p. 227. 
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CHAP, in the east, and even to diminish that which they 

VII • 

. had occasionally exercised ; the institution of pa- 
Eccijg. triarchs at Antioch, Alexandria, and afterwards at 
Constantinople, with extensive rights of jurisdic- 
tion i the differenee of rituals and discipline ; but 
above all, the many disgusts taken by the Greeks, 
which ultimately produced an irreparable schism 
between the two churches in the ninth century. 
But within the pale of the Latin church, every 
succeeding age enhanced the power and dignity of 
the Roman see. By the constitution of the church, 
such at least as it became in the fourth century, 
its divisions being arranged in conformity to those 
of the empire, every province ought to have its 
metropolitan, arid every vicariate its ecclesiastical 
exarch or primate. The bishop of Rome pre- 
sided, in the latter capacity, over the Roman 
vicariate, comprehending southern Italy, and the 
three chief Mediterranean islands. But as it 
happened, none of the ten provinces forming this 
division had any metropolitan ; so that the popes 
exercised all metxopolitical functions within them, 
such as the consecration of bishops, the convoca- 
tion of synods, the ultimate decision of appeals. 
Patriarch- aud many other sorts of authority. These provinces 
Kome. are sometimes called the Roman patriarchate ; the 
bishops of Rome having always been reckoned one, 
generally indeed the first, of the patriarchs ; each 
of whom was at the head of all the metropolitans 
within his limits, but without exercising those 
privileges which by the ecclesiastical constitution 
appertained to the latter. Though the Roman 
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patriarchate, properly so called, was comparatively chap. 
very small in extent, it gave its chief, for the rea- , 

son. mentioned, advantages in point of authority |c^^|- 
which the others did not possess.* 

I may perhaps appear to have noticed circum- 
stances interesting only to ecclesiastical scholars. 
But it is important to apprehend this distinction 
of the patriarchate from the primacy of Rome, 
because it was by extending the boundaries of the 
former, and by applying the maxims of her admi- 
nistration in the south of Italy to all the western 
churches, that she accomplished the first object 
of her scheme of usurpation, in subverting the 
provincial system of government under the metro- 
politans. Their first encroachment of this kind 
was in the province of lUyricum, which they an- 
nexed in a manner to their own patriarchate, by 
not permitting any bishops to be consecrated with- 
out their consent.t This was before the end of the 
fourth century. Their subsequent advances were, 
however, very gradual. About the middle of the 
sixth century, we find them confirming the elec- 
tions of archbishops of Milan. t They came by 



* Dupin, De antiqua Eccles. f I^pin, p. 66. Fleury, Hist. 

Disciplini, p. 39, &c. Giannone, Eccles. t. v. p. 373. The eccle- 

Ist. di Napoli, 1. ii. c 8. ; I. iii. siastical province of Illyricum in- 

c.6. De Marca, l.i. c. 7. et alibi, eluded Macedonia. Siricius, the 

There is some disagreement among author of this en croachment, seems 

these writers as to the extent of to have been one of the first usur- 

the Roman patriarchate, which pers. In a letter to the Spanish 

some suppose to have even at first bishops, (A. D. 375.) he exalts his 

comprehended all the western own authority very high. De 

churches, though they admit that, Marca, 1. i. c 8. 
in a more particular sense, it was ]: St. Marc, t. i. p. 139. 153. 

confined to the vicariate of Rome. 

Q 2 
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degrees to exercise, though not always success- 
fully, and seldom without opposition, an appellant 
jurisdiction over the causes of bishops, deposed or 
censured in provincial synods. This, indeed^ had 
been granted, if we believe the fact, by the canons 
of a very early council, that of Sardica in 347, so 
far as to permit the pope to order a revision of the 
process, but not to annul the sentence,* Valen- 
tinian III., influenced by Leo the Great, one of 
the most ambitious of pontiffs, had gone a great 
deal farther, and established almost an absolute 
judicial supremacy in the Holy See*t But the 



• Dupin, p. 109. De Marca, 
1. vi. c. 14. These canons have 
been questioned, and Dupin does 
not seem to lay much stress on 
their authority, though I do not 
perceive that either he, or Fleury, 
(Hist. Eccl^s. t.iii. p. 372.) doubts 
their genuineness. Sardica was a 
city of lUyricum, which the trans- 
lator of Mosheim has confounded 
with Sardes. 

Consultations or references to 
the bishop of Rome, in difficult 
cases of nuth or discipline, had 
been common in early ages, and 
were even made by provincial and 
national councils. But these were 
also made to other bishops, emi- 
nent for personal merit, or the 
dignity of their sees. The popes 
endeavoured to claim this as a 
matter of right. Innocent I. as- 
serts (A. D. 402.) that he was to 
be consulted, quoties fidei ratio 
ventilatur; and Gelasius (A. D. 
492.) quantum ad religionem per- 
tinet, non nisi apostolicae sedi, 
juxta canones, debetur summa 
judicii totius. As the oak is in 
the acorn, so did these maxims 
contain the system of Bellarmine. 



De Marca, 1. i. c. 10.; and L vii. 
12. Dupin. 

f Some bishops belonging to the 
province of Hilary, metropolitan 
of Aries, appealecf from his sen- 
tence to Leo, who not only enter- 
tained their appeal, but presumed 
to depose Hilary. This assump- 
tion of power would have had 
little effect, if it had not been 
seconded by the emperor in very 
unguarded language ; hoc perenni 
sanctione decemimus, ne quid tarn 
episcopis Gallicanis, quam aliarum 
provinciarum, contra consuetudi- 
nem veterem liceat sine auctoritate 
viri venerabilis paps urbis stem» 
tentare; sed ilns omnibusque pro 
le^e sit, quidquid sanxit vel sanx- 
erit apostolicte sedis auctoritas. 
De Marca, De Concordanti4 Sa- 
cerdotii et Imperii, 1. i. c. 8. The 
same emperor enacted, that any 
bishop wno refused to attend the 
tribunal of the pope when sum- 
moned, should be compelled by 
the governor of his provmce ; ut 
quisquis episcoponim ad judicium 
Komani episcopi evocatus venire 
neglexerit, per moderatorem qjus- 
dem provincise adesse cogatur. Id. 
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metropolitans were not inclined to surrender their chap. 



VII. 



prerogatives ; and upon the whole, the papal au- 
thority had made no decisive progress in France, eccles. 

POW£H. 

or perhaps any where beyond Italy, till the pon- 
tificate of Gregory I. 

This celebrated person was not distinguished by Gregory i. 
learning, which he affected to depreciate, nor by ^p^ 
his literary performances, which the best critics 
consider as below mediocrity, but by qualities 
more necessary for his purpose, intrepid ambition 
and unceasing activity. He maintained a perpe- 
tual correspondence with the emperors and their 
ministers, with the sovereigns of the western king- 
doms, with all the hierarchy of the catholic church ; 
employing, as occasion dictated, the language of 
devotion, arrogance, or adulation.* Claims hitherto 
disputed, or half preferred, assumed under his 
hands a more definite form ; and nations too igno- 
rant to compare precedents or discriminate prin- 
ciples, yielded to assertions confidently made by 
the authority which they most respected. Gregory 
dwelt more than his predecessors upon the power 
of the keys, exclusively or at least principally 
committed to St. Peter, which had been supposed 
in earlier times, as it is now by the Gallican catho- 

1. vii. c. 13. Dupin, De ant. says that St. Peter has one see, 

Discipl. p. 29. et 171. divided into three, Home, Antioch 

* The flattering style in which and Alexandria; stooping to this 

/his pontiff addressed Brunehaut absurdity, and inconsistence with 

and Phocas, the most flagitious his real system, in order to conci- 

monsters of his time, is mentioned Hate their alliance against his more 

in all civil and ecclesiastical his- immediate rival, the patriarch of 

tones. Fleury quotes a remark- Constantinople. Hist. Eccles. t. 

able letter to the patriarchs of An- viii. p. 124. 
tioch and Alexandria, wherein he 

Q 3 
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^ joint sharers of one indivisible episcopacy. And 



vii. 



EccLEs. thus the patriarchal rights, being manifestly of 
mere ecclesiastical institution, were artfully con- 
founded, or as it were merged, in the more para- 
mount supremacy of the papal chair. From the 
time of Gregory, the popes appear in a great 
measure to have thrown away that scaffolding, 
and relied in preference on the pious veneration of 
the people, and on the opportunities which might 
occur for enforcing their dominion with the pre- 
tence of divine authority.* 

It cannot, I think, be said, that any material 
acquisitions of ecclesiastical power were obtained 
by the successors of Gregory for nearly one hun- 
dred and fifty years.t As none of them possessed 



* Gregory seems to have esta^ 
blished me appellant jurisoiction 
of the see of Rome, which had 
been long in suspense. Stephen, 
a Spanish bishop, having been de- 
posed, appealed to Rome. Ore- 
gory sent a legate to Spain, with 
full powers to confirm or rescind 
the sentence. He says in his let- 
ter on this occasion ; a sede apo- 
Btolica, quae omnium ecclesiarum 
caput est, causa hsc audienda ac 
dirimenda fuerat. De Marca, 1. 
vii. c. 18. In writing to the 
bishops of France, he enjoins 
them to obey Virgilius, bishop of 
Aries, whom he has appointed his 
legate in France, secundiim anti- 
quam consuetudinem ; so that if 
any contention should arise in the 
church, he may appease it by his 
authority, . as vicegerent of the 
apostolic see : auctoritatis suae 
vigore, vicibus nempe apostolicae 



sedis functus, discretamoderatione 
compescat. Gregorii Opera, t. ii, 
p. 783. (edit. Benedict.) Dupin, 
p. 34. Pasquier, Recherches de la 
France, I.iii. c.9. 

f I observe that some modem 
publications annex considerable 
importance to a supposed conces- 
sion of the title of Universal 
Bishop, made by the emperor 
Phocas in 606 to Boniface III., 
and even appear to date the papal 
supremacy from this epoch. Those 
who have imbibed this notion may 
probably have been misled by a 
loose expression in Mosheim's Ec- 
clesiastical History, vol.ii. p. 169.; 
though the general tenor of that 
passage by no means gives coun- 
tenance to their opinion. But 
there are several strong objections 
to our considering this as a lead- 
ing fact, much less as marking an 
sra in the history of the papacy. 
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vigour and reputation equal to his own, it might 
even appear that the papal influence was retro- 
grade. But in effect the principles which sup- 
ported it were taking deeper root, and acquiring 
strength by occasional, though not very frequent 
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1. Its trnth, as commonly stated, 
appears more than questionable. 
The Roman ponti£Fs, Gregory I. 
and Boniface III., had been vehe- 
mently opposing the assumption of 
this title by the patriarch of Con- 
stantinople, not as due to them- 
selves, but as one to which no 
bishop could legitimately pretend. 
There would be ifomethmg almost 
ridiculous in the emperor's imme- 
diately conferring an appellation 
on themselves, which they had just 
disclaimed ; and though this ob- 
jection would not stand against 
evidence, yet when we find no bet- 
ter authority quoted for the fact 
thanBaronius, who is no authority 
at all, it retains considerable weight. 
And indeed the want of early testi- 
mony is so decisive an objection to 
any alledged historical fact, that 
but for the strangeprepossessionsof 
some men, one might rest the case 
here. Fleury takes no notice of 
this part of the story, though he 
tells us that Phocas compelled the 
patriarch of Constantinople to re- 
sign his title. 2. But if the strong- 
est proof could be advanced for 
the authenticity of this circum- 
stance, we might well deny its im- 
portance. The concession of Pho- 
cas could have been of no validity 
in Lombardy, France and other 
western countries, where neverthe- 
less the papal supremacy was in- 
comparably more established than 
in the east. 3. Even within the 
empire, it could have had no effi- 
cacy afler the violent death of that 



usurper, which followed soon after- 
wards. 4. The title of Universal 
Bishop is not very intelligible ; but 
whatever it meant, the patriarchs 
of Constantinople bad borne it be- 
fore, and continued to bear it ever 
afterwards. (Dupin, De antiqu& 
Disciplina, p. 329.) 5. The pre- 
ceding popes, Pelagius II. and 
Gr^ry I., had constantly dis- 
claimed the appellation, though 
it had been adopted by some to- 
wards Leo the Great in the coun- 
cil of Chalcedon ; (Fleury, t. viii. 
p. 95.) nor does it appear to have 
been retained by the successors of 
Boniface, at least for some centu- 
ries. It is even laid down in the 
decretum of Gratian, that the 
pope is not styled universal : Nee 
etiam Romanus pontifex universap 
lis apneliatur; (p.303.edit. 1591.) 
thougti some refer its assumption 
to the ninth century. Nouveau 
Trait^ de Diplomatique, t. v. p. 
93. In fact it has never been an 
usual title. 6. The popes had un- 
questionably exercised a species of 
supremacy for more than two cen- 
turies before this time, which had 
lately reached a high point of au- 
thonty under Gr^ory I. The 
rescript of ValenUnian III., in 
455, quoted in a former note, 
woiUd certainly be more to the 
purpose than the letter of Phocas. 
7. Lastly, there are no sensible 
marks of this supremacy making a 
more rapid progress for a century 
and a half after the pretended grant 
of that emperor. 

4 
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, made by prelates dissatisfied with a local sentence ; 

Eco^s. but his judgement of reversal was not always exe- 
cuted, as we perceive by the instance of Bishop 
Wilfrid.* National councils were still convoked 
by princes, and canons enacted under their autho- 
rity by the bishops who attended. Though the 
church of Lombardy was under great subjection 
during this period, yet those of France, and even 
of England, planted as the latter had been by 
Gregory, continued to preserve a tolerable measure 
of independence, t The first striking infringe- 
ment of this was made through the influence of an 

s^Boni- Englishman, Winfrid, better known as St. Boni- 
face, the apostle of Germany. Having undertaken 
the conversion of Thuringia, and other still hea- 
then countries, he applied to the pope for a com- 
mission, and was consecrated bishop without any 
determinate see. Upon this occasion he took an 
oath of obedience, and became ever afterwards a 
zealous upholder of the apostolical chair. His 
success in the conversion of Germany was great, 
his reputation eminent, which enabled him to 
effect a material revolution in ecclesiastical go- 
vernment. Pelagius II. had, about 580, sent a 
pallium, or vest peculiar to metropolitans, to the 



* I refer to the English histo* Stillingfleet seem to have thought, 

rians for the history of Wilfrid, The consecration of Theodore by 

which neither altogether supports, Pope Vitalian in 668 is a stronger 

nor much impeaches, the indepen- fact, and cannot be got over by 

dency of our Anglo-Saxon church those injudicious protestants, who 

in 700; a matter hardlv worth so take the bull by the horns, 

much contention as Usher and f Schmidt, t. i. p. 386. 394. 
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bishop of Aries, perpetual vicar of the Roman see 
in Gaul.* Gregory I. had made a similar present 
to other metropolitans. But it was never supposed 
that they were obliged to wait for this favour 
before they received consecration, until a synod 
of the French and German bishops, held at Frank- 
fort in 742 by Boniface, as legate of Pope Za- 
chary. It was here enacted, that, as a token of 
their willing subjection to the see of Rome, all 
metropolitans should request the pallium at the 
hands of the pope, and obey his lawful com- 
mands.t This was construed by the popes to 
mean a promise of obedience before receiving the 
pall, which was changed in aftertimes by Gre- 
gory VII. into an oath of fealty, t 



CHAP. 
VII. 



ECCLES. 

rowER. 



Srnod of 
Fraokfort. 



* Ut ad instar suum, in GalUa- 
nim partibus primi sacerdotis lo- 
cum obtineat, et quidquid ad gu- 
bernationem vel dispensationem 
ecclesiastici status gerendura est, 
servatis patrum re^lis, et sedis 
apostolicse constitutis, faciat. Pre- 
terea, pallium illi concedit, &c. 
Dupin, p. 34. Gregory I. con- 
firmed tnis vicariate to Virgilius, 
bishop of Aries, and gave him the 
power of convoking synods. De 
Marca, L vi. c. 7. 

f Decrevimus, says Boniface, in 
nostro synodali conventu, et con- 
fessi sumus fidem catholicam, et 
unitatem et subjectionem Komanas 
ecclesiaefinetenusservare, S. Petro 
et vicario ejus velle subjici, metro- 
politanos pallia ab ilia sede quse- 
rere, et, per omnia, praecepta S. 
Petri canonice sequi. De Marca, 
1. vi. c. 7. Schmidt, t. L p. 424. 
438. 446. This writer justly re- 
marks the obligation which Rome 
bad to St. Boniface,* who antici- 



pated the system of Isidore. We 
nave a letter from him to the En- 
glish clergy, with a copy of canons 
passed in one of his synods, for 
the exaltation of the apostolic see, 
but the church of England was not 
then inclined to acknowledge so 
great a supremacy in Rome. Col« 
Ber's Eccles. History, p. 128. 

In the eighth general council, 
that of Constantinople in 872, this 
prerogative of sending the pallium 
to metropolitans was not only con- 
firmed to the pope, but extended 
to the other patriarchs, who had 
every disposition to become as 
great usurpers as their more fortu- 
nate elder brother. 

J De Marca, ubi sut>ra, Schmidt, 
t. ii. p. 262. According to the 
latter, this oath of fidelity was ex- 
acted in the ninth century; which 
is very probable, since Gregory 

VII. himself did but fill up the 
sketch which Nicholas I. and John 

VIII. had delineated. I have 
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This council of Frankfort claims a leading place 
as an epoch in the history of the papacy. Several 
events ensued, chiefly of a political nature, which 
r^idly elevated that usurpaticm almost to its 
greatest height. Subjects of the throne of Con* 
stantinople, the popes had not as yet interfered^ 
unless by mere admonition, with the temporal 
magistrate. The first instance, wherein the civil 
duties of a nation and the rights of a crown appear 
to have been submitted to his decision, was in that 
famous reference as to the deposition of Childeric. 
It is impossible to consider this in any other light 
than as a point of casuistry laid before the first 
religious judge in the church. Certainly the 
Franks who raised the king of their choice upon 
their shields never dreamed that a foreign priest 
had conferred upon him the right of governing. 
Yet it was easy for succeeding advocates of Rome 
to construe this transaction veiy favourably for its 
usurpation over the thrones of the earth.* 

I shall but just glance at the subsequent political 
revolutions of that period ; the invasion of Italy by 
Pepin, his donation of the exarchate to the Holy 
See, the conquest of Lombardy by Charlemagne, 
the patriarchate of Rome conferred upon both these 
princes, and the revival of the Western Empire in 
the person of the latter. These events had a na- 
tural tendency to exalt the papal supremacy, which 



since found this confirmed by Gra- 
tiau, p. 305. 

* Eginhard says, that Pepin was 
made kmg per auctoritatem Romani 



pontificis; an ambiguous word, 
which may rise to command, or 
sink to advice, according to the 
disposition ef the interpreter. 
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it is needless to indicate. But a circumstance of chap. 
a very different nature contributed to this in a still ^^^' 



greater degree. About the conclusion of the eighth iSiS#^- 

1 111 n rOwJiK. 

century, there appeared, under the name of one 
Isidore, an unknown person, a collection of eccle- 
siastical canons, now commonly denominated the 
False Decretals.* These purported to be rescripts ^•J?*- 
or decrees of the early bishops of Rome ; and their 
effect was to diminish the authority of metropoli- 
tans over their suffragans, by establishing an appel- 
lant jurisdiction of the Roman See in all causes, 
and by forbidding national councils to be holden 
without its consent. Every bishop, according to 
the decretals of Isidore, was amenable only to the 
immediate tribunal of the pope ; by which one of 
the most ancient rights of the provincial synod was 
abrogated. Every accused person might not only 
appeal from an inferior sentence, but remove an 
imfinished process before the supreme pontiff. 
And the latter, instead of directing a revision of ^ 
the proceedings by the original judges, might 



* The aera of the False Decretals older than this collection of Adrian ; 

has not been precisely fixed ; they but I have not observed the same 

have seldom been supposed, how- opinion in any other writer. The 

ever, to have appeared much be- right of appeal from a sentence of 

fore 800. But there is a genuine the metropolitan deposing a bishop 

collection of canons published by to the Holy Sec is positively reco^ 

Adrian I. in 785, which contain nized in the Capitularies of Louis 

nearly the same principles, and the Debonair ; (Baluze, p. 1000.) 

many of which are copied by Isi- the three last books of which, ac- 

dore, as well as Charlemagne in cording to the collection of Anse- 

his Capitularies. De Marca, I. vii. gisus, are said to be apostolicft 

c.20. Oiannone, l.v. C.6. Dupin, auctoritate roborata, quia his cu« 

De antiaua Discipline, p. 133. dendis maxime apostohca interfuit 

Fleury, Hist. Eccles. t. ix. p. 500. legatio. p. 1 132. 
seems to consider the decretals as 
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CHAP, annul them by his own authority; a strain of 
, ^"' . jurisdiction beyond the canons of Sardica, but 
EccLKs. certainly warranted by the more recent practice 
of Rome. New sees were not to be erected, nor 
bishops translated from one see to another, nor 
their resignations accepted, without the sanction 
of the pope. They were still indeed to be con- 
secrated by the metropolitan, but in the pope's 
name. It has been plausibly suspected that these 
decretals were forged by some bishop, in jealousy 
or resentment ; and their general reception may at 
least be partly ascribed to such sentiments. The 
archbishops were exceedingly powerful, and might 
often abuse their superiority over inferior prelates ; 
but the whole episcopal aristocracy had abundant 
reason to lament their acquiescence in a system of 
which the metropolitans were but the earliest 
victims. Upon these spurious decretals was built 
the great fabric of papal supremacy over the dif* 
ferent national churches ; a fabric which has stood 
after its foundation crumbled beneath it; for no 
one has pretended to deny, for the last two cen- 
turies, that the imposture is too palpable for any 
but the most ignorant ages to credit* 



* I have not seen any account tane pretensions. In fact, it was 

of the decretals so clear and judi- his object to please both in France 

cious as in Schmidt's History of and at Rome, to become both an 

Germany, t. ii. p. 249. Indeed all archbishop and a cardinal. He 

the ecclesiastical part of that work failed nevertheless of the latter 

is executed in a very superior man- hope ; it being impossible at that 

ner. See also De Marca, l.iii. c. time (1650) to satisfy the papal 

5. ; 1. vii. c. 20. The latter writer, court, without sacrificing altoge- 

from whom I have derived much ther the Galilean clmrch and the 

information, is by no means a crown, 
strenuous adversary of ultra-mon- 
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The Gallican church made for some time a chap. 

' • • VII 

spirited, though unavailing struggle against this , 

rising despotism. Gregory IV., having come into |g^^- 
France to abet the children of Louis the Debonair p&paien- 
in their rebellion, and threatened to excommuni- m^Stson 
cate the bishops who adhered to the emperor, was archy, 
repelled with indignation by those prelates. If he 
comes here to excommunicate, said they, he shall 
depart hence excommunicated.* In the subse- 
quent reign of Charles the Bald, a bold defender 
of ecclesiastical independence was found in Hinc- 
mar, archbishop of Rheims, the most distinguished 
statesman of his age. Appeals to the pope even 
by ordinary clerks had become common, and the 
provincial councils, hitherto the supreme spiritual 
tribunal, as well as legislature, were falling rapidly 
into decay. The frame of church government, 
which had lasted from the third or fourth century, 
was nearly dissolved ; a refractory bishop was sure 
to invoke the supreme court of appeal, and gene- 
rally met there with a more favourable judicature. 
Hincmar, a man equal in ambition, and almost in 
public estimation, to any pontiif, sometimes came 
off successfully in his contentions with Rome.t 
But time is fatal to the unanimity of coalitions ; 
the French bishops were accessible to superstitious 



• De Marca, 1. iv. c. 1 1. Velly, not consistent ; for having obtained 

&c. the see of Rheims in an equivocal 

•j* De Marca, 1. iv. c. 68, &c. ; manner, he had applied for con- 
1. VI. c. 14. 28. ; 1. vii. c. 2 1 . Du- firmation at Rome, and in other re- 
pin, p. 133, &c. Hist, du Droit spects impaired the Gallican rights. 
Eccles. Francois, p. 188, 224. Pasquier,Recherche8de la France, 
Velly, &c. Hincmar however was 1. iii. c. 12. 
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prejudice, to corrupt influence, to mutual jealousy. 
Above all, they were conscious, that a persuasion 
of the pope's omnipotence had taken hold of the 
laity. Though they complained loudly, and in- 
voked, like patriots of a dying state, names and 
principles of a freedom that was no more, they 
submitted almost in every instance to the continual 
usurpations of the Holy See. One of those, which 
most annoyed their aristocracy, was the concession 
to monasteries of exemption from episcopal autho- 
rity. These had been very uncommon till about 
the eighth century, after which they were stu- 
diously multiplied.* It was naturally a favourite 
object with the abbots ; and sovereigns, in those 
ages of blind veneration for monastic establish- 
ments, were pleased to see their own foundations 
rendered, as it would seem, more respectable by 
privileges of independence. The popes had a 



* The earliest instance of 8 papal 
exemption is in 455, which indeed 
is a respectable antiquity. Others 
scarcely occur till the pontificate 
of Zachary in the middle of the 
dghth century, who granted an ex- 
emption to Monte Casino, ita ut 
nullius juri subjaceat, nisi solius 
Romani pontificis. See this dis- 
cussed in Giannone, 1. v. c. 6. 
Precedents for the exemption of 
monasteries from episcopal juris- 
diction occur in Marculfus's forms, 
compiled towards the end of the 
seventh century, but these were 
bv royal authority. The kings of 
I^rance were supreme heads of their 
national church. Schmidt, t. i. p. 
382. De Marca, 1. iii. c. 16. 
Fleiiry, Institutions au Droit, 1. 1. 
p. 228. Muratori, Dissert. 70. 



(t.iii. p. 404. Italian) is of opinion 
that exemptions of monasteries 
from episcopal visitation did not 
become frequent in Italy till the 
eleventh century; and that many 
charters of this kind are forgeries. 
It Is held also by some English 
antiquaries, that no Anglo-Saxon 
monastery was exempt, and that 
the first instance is that of Battle 
Abbey under the Conqueror ; the 
charters of an earlier date having 
been forged. Hody on Convoca- 
tions, p. 20. and 170. It is re- 
markable that this grant is made 
by William, and confirmed by Lan- 
franc. Collier, p. 256. Exemp- 
tions became very usual in Eng- 
land afterwards. Henry, vol. v. 
p. 337. 
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closer interest in granting exemptions, which at- chap. 
tached to them the regular clergy, and lowered , ^^^' , 
the diGmity of the bishops. In the eleventh and eccles. 

POWER* 

twelfth centuries, whole orders of monks were 
declared exempt at a single stroke ; and the abuse 
began to awaken loud complaints, though it did 
not fail to be a^ravated afterwards. 

The principles of ecclesiastical supremacy were »nd upon 
readily applied by the popes to support still more ^^raments. 
insolent usurpations. Chiefs by divine commis- Lotbaire. 
sion of the whole church, every earthly sovereign 
must be subject to their interference. The bishops 
indeed had, with the common weapons of their 
order, kept their own sovereigns in check ; and it 
could not seem any extraordiifary stretch in their 
supreme head to assert an equal prerogative. Gre- 
gory IV., as I have mentioned, became a party in 
the revolt against Louis I. ; but he never earned 
his threats of excommunication into effect. The 
first instance, where the Roman pontiffs actually 
tried the force of their arms against a sovereign, 
was the excommunication of Lothaire, king of Lor- 
raine, and grandson of Louis the Debonair. This 
prince had repudiated his wife, upon unjust pre- 
texts, but with the approbation of a national coun- 
cil, and had subsequently married his concubine. 
Nicholas L, the actual pope, dispatched two legacies 
to investigate this business, and decide according 
to the canons. They hold a council at Metz, and 
confirm the divorce and marriage. Enraged at 
this conduct of his ambassadors, the pope summons 
a council at Rome, annuls the sentence, deposes 
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CHAP, the archbishops of Treves and Cologne, and directs 
, the king to discard his mistress. After some shuf- 



EccLEs. fling on the part of Lothaire, he is excommuni- 
cated ; and, in a short time, we find both the king 
and his prelates, who had begun with expressions 
of passionate contempt towards the pope, suing 
humbly for absolution at the feet of Adrian II. 
successor of Nicholas, which was not granted with- 
out difliculty. In all its most impudent preten- 
sions, the Holy See has attended to the circum- 
stances of the time. Lothaire had powerfiil neigh- 
bours, the kings of France and Germany, eager to 
invade his dominions on the first intimation fi'om 
Rome ; while the real scandalousness of his be- 
haviour must have intimidated his conscience, and 
disgusted his subjects. 
SSSSSi"' Excommunication, whatever opinions may be 
entertained as to its religious efficacy, was origin- 
ally nothing more in appearance than the exer- 
cise of a right which every society claims, the 
expulsion of refractory members from its body. 
No direct temporal disadvantages attended this 
penalty for several ages ; but as it was the most 
severe of spiritual censures, and tended to exclude 
the object of it not only from a participation in 
religious rites, but, in a considerable degree, from 
the intercourse of Christian society, it was used 
sparingly, and upon the gravest occasions. Gra- 
dually, as the church became more powerful and 
more imperious, excommunications were issued 
upon every provocation, rather as a weapon of 
ecclesiastical warfare, than with any regard to its 
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original intention. There was certainly some chap. 
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pretext for many of these censures, as the only 
means of defence witliin the reach of the clergy, eccles. 

t . • . 111.11 POWEli- 

when their possessions were lawlessly violated.* 
Others were founded upon the necessity of en- 
forcing their contentious jurisdiction, which, while 
it was rapidly extending itself over almost all per- 
sons and causes, had not acquired any proper 
coercive process. The spiritual courts in England, 
whose jurisdiction is so multifarious, and, in gene- 
ral, so little of a religious nature, had till lately no 
means even of compelling an appearance, much less 
of enforcing a sentence, but by excommunication.t 
Princes, who felt the inadequacy of their o.wn laws 
to secure obedience, called in the assistance of 
more formidable sanctions. Several capitularies of 
Charlemagne denounce the penalty of excommu- 
nication against incendiaries, or deserters from the 
army. Charles the Bald procured similar censures 
against his revolted vassals. Thus the boundary 
between temporal and spiritual oflfences grew every 
day less distinct ; and the clergy were encouraged 
to fresh encroachments, as they discovered the 
secret of rendering them successful, t 

The civil magistrate ought undoubtedly to pro- 
tect the just rights and lawful jurisdiction of the 



* Schmidt, t.iv. |^.217. Fleury, was abolished in England, but re- 
Institutions au Droit, t. ii. p. 192. tained in Ireland. 

f By a recent statute, 53 G. III. J M6m. de 1' Acad, des Inscript. 

c. 127. the writ De excommunicato t. xxxix. p. 596, &c. 
capiendo, as a process in contempt, 

VOL. II. R 
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church. It is not so evident that he should attach 
temporal penalties to her censures. Excommu- 
Ecc^ nication has never carried such a presumption of 
moral turpitude, as to disable a man, upon any 
solid principles, from the usual privileges of society. 
Superstition and tyranny however decided other- 
wise. The support due to church censures by 
temporal judges is vaguely declared in the capitu- 
laries of Pepin and Charlemagne. It became, in 
later ages, a more established principle in France 
and England, and, I presume, in other countries. 
By our common law, an excommunicated person 
is incapable of being a witness, or of bringing an 
action ; and he may be detained in prison until he 
obtains absolution. By the establishments of St. 
Louis, his estate, or person, might be attached by 
the magistrate.* These actual penalties were at- 
tended by marks of abhorrence and ignominy still 
more calculated to make an impression on ordinary 
minds. They were to be shunned, like men in- 
fected with leprosy, by their servants, their friends, 
and their families. Two attendants only, if we 
may trust a current history, remained with Robert 
king of France, who, on account of an irregular 
marriage, was put to this ban by Gregory V. ; and 
these threw all the meats which had passed his 



* Ordonnances des Rois, 1. 1. though it is not strictly accurate to 

p. 121. But an excommunicated say with Dr. Cosens, (Gibson's 

person might sue in the lay, though Codex, p. 1 102.) that the writ De 

not in the spiritual, court. No excommun. capiendo is a privilege 

law seems to have been so severe peculiar to the English church, 
in this respect as that of England ; 
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table into the fire.* Indeed the mere intercourse chap. 
with a proscribed person incurred what was called , 

the lesser excommunication^ or privation of the eccles. 
sacraments, and required penitence and absolution. 
In some places, a bier was set before the door of 
an excommunicated individual, and stones thrown 
at his w^indows ; a singular method of compelling 
his submission.! Every where, the excommuni- 
cated were debarred of a regular sepulture, which, 
though obviously a matter of pdiice, has, through 
the superstitiwi of consecrating burial-grounds, 
been treated as belonging to ecclesiastical controul. 
Their carcasses were supposed to be incapable of 
corruption, which seems to have been thought a 
privilege unfit for those who had died in so irre- 
gular a manner, t 

But as excommunication, which attacked only laterdicu. 
one and perhaps a hardened sinner, was not always 
efficacious, the church had recourse to a more 
comprehensive punishment. For the offence of a 
nobleman, she put a county, for that of a prince, 
his entire kingdom, under an interdict, or suspen- 
sion of religious offices. No stretch of her tyranny 
was perhaps so outrageous as this. During an in- 
terdict, the churches were closed, the bells silent, 
the dead unburied, no rite but those of baptism 
and extreme unction performed. The penalty 



♦ Velly, t. ii. where several authors are referred 

+ Vaissette, Hist, de Languedoc, to, for the constant opinion among 

t. ill. Appendix, p. 350. Du themcmbersof the Greek church, 

Cange, v. Excomnaunicatio. that the bodies of excommunicated 

% Du Cange, v. Iniblocatus : persons remain in statu quo. 

R 2 
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CHAP, fell upon those who had neither partaken nor could 
, ^^^' . have prevented the offence ; and the offence was 
EccLKS. often but a private dispute, in which the pride of 

POWER A IT ' r 

a pope or bishop had been wounded. Interdicts 
were so rare before the time of Gregory VI L, that 
some have referred them to him as their author ; 
instances may however be found of an. earlier date, 
and especially that which accompanied the above- 
mentioned excommunication of Robert king of 
France, They were afterwards issued not unfre- 
quently against kingdoms ; but in particular dis- 
tricts they continually occurred.* 

This was the main spring of the machinery that 
the clergy set in motion, the lever by which they 
moved the world. From the moment that these 
interdicts and excommunications had been tried, 
the powers of the earth might be said to have ex- 
isted only by sufferance. Nor was the validity of 
such denunciations supposed to depend upon tlieir 
justice. The imposer indeed of an unjust excom- 
munication was guilty of a sin ; but the party sub- 
jected to it had no remedy but submission. He 
who disregards such a sentence, says Beaumanoir, 
renders his good cause bad. t And indeed, with- 
out annexing so much importance to the direct con- 
sequences of an ungrounded censure, it is evident, 
that the received theory of religion concerning the 
indispensable obligation and mysterious efficacy of 



* Giannone,l.vii. c.l. Schmidt, t.ii. p. 535. Fleury, Institutions^ 
t. iv. p. 220. Dupin, De antiqua t. ii. p. 200. 
Eccl. Disciplina, p . 288. St. Marc, f p. 26 1 . 
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the rites of communion and confession must have chap. 
induced scrupulous minds to make any temporal 



sacrifice rather than incur their privation. One eccles. 
is rather surprized at the instances of failure, than 
of success in the employment of these spiritual 
weapons against sovereigns, or the laity in general. 
It was perhaps a fortunate circumstance for Europe, 
that they were not introduced, upon a large scale, 
during the darkest ages of superstition. In the 
eighth or ninth centuries they would probably 
have met with a more impUcit obedience. But 
after Gregory VII., as the spirit of ecclesiastical 
usurpation became more violent, there grew up 
by slow degrees an opposite feeling in the laity, 
which ripened into an alienation of sentiment 
from the church, and a conviction of that sacred 
truth, which superstition and sophistry have en- 
deavoured to eradicate from the heart of man, 
that no tyrannical government can be founded on 
a divine commission. 

Excommunications had very seldom, if ever, Further 
been levelled at the head of a sovereign, before "? "R***'''' 
the instance of Lothaire. His ignominious sub- ^*'^*** 
mission, and the general feebleness of the Carlo- 
vingian line, produced a repetition of the menace 
at least, and in cases more evidently beyond the 
cognizance of a spiritual authority. Upon the 
death of this Lothaire, his uncle Charles the Bald, 
having possessed himself of Lorraine, to which 
the emperor Louis II. had juster pretensions, the 
pope Adrian II. warned him to desist, declaring 

R 3 
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CHAP, that any attempt upon that country would bring 
> down the penalty of excommunication. Sustained 

BccLEs. by the intrepidity of Hincmar, the king did not 
exhibit his usual pusillanimity, and the pope in 
this instance failed of success.* But John VIII., 
the next occupier of the chair of St. Peter, carried 
his pretensions to a height which none of his pre- 
decessors had reached. The Carlovingian princes 
had formed an alliance against Boson, the usurper 
of the kingdom of Aries. The pope writes to 
Charles the Fat: I have adopted the illustrious 
jirince Boson as my son ; be content therefore 
with your own kingdom j for I shall instantly ex- 
communicate all who attempt to injure my son.t 
In another letter to the same king, who had taken 
some property from a convent, he enjoins him to 
restore it within sixty days, and to certify by an 
envoy that he had obeyed the command ; else an 
excommunication would immediately ensue, to be 
followed by still severer castigation, if the king 
should not repent upon the first punishment, t 
These expressions seem to intimate a sentence of 
deposition from his throne, and thus anticipate by 
two hundred yfears the famous aera of Gregory VII. 
at which we shall soon arrive. In some respects, 
John VIII. even advanced pretensions beyond 
those of Gregory. He asserts very plainly a right 
of chusing the emperor, and may seem indirectly 

« De Marca, l.iv. c. II. verberibus erudiendum. Schmidt, 

f Schmidt, t. ii. p. 260. p. 261. 

^ Durioribus deioceps sciens te 
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to have exercised it in the election of Charles the chap. 
Bald, who had not primogeniture in his favour.* ^ 



This prince, whose restless ambition was united eccles. 
with meanness as well as insincerity, consented 
to sign a capitulation on his coronation at Rome, 
in favour of the pope and church, a precedent 
which was improved upon in subsequent ages.t 
Rome was now prepared to rivet her fetters upon 
sovereigns, and at no period have the condition of 
society and the circumstances of civil government 
been so favourable for her ambition. But the Their de-, 
consummation was still suspended, and even her ^St^^? 
progress arrested, for more than a hundred and 
fifty years. This dreary interval is filled up, in 
the annals of the papacy, by a series of revolu- 
tions and crimes. Six popes were deposed, two 
murdered, one mutilated. Frequently two or even 
three competitors, among whom it is not always 
possible by any genuine criticism to distinguish 
the true shepherd, drove each other alternately 
from the city. A few respectable names appear 
thinly scattered through this darkness ; and some- 
times, perhaps, a pope who had acquired estima- 
tion by his private virtues may be distinguished 
by some encroachment on the rights of princes, 
or the privileges of national churches. But in 
general the pontiffs of that age had neither leisure 
nor capacity to perfect the great system of temporal 

♦ Baluz. Capitularia^ t. ii. p. -I- Id. p. 199. 

251. Schmidt, t.ii. p. 197. 
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CHAP, supremacy, and looked rather to a vile profit from 
, the sale of episcopal confirmations, or of exemptions 

EccLEs. to monasteries.* 

The corruption of the head extended naturally 
ot'^^th, to all other members of the cliurch. All writers 
concur in stigmatizing the dissoluteness and neg- 
lect of decency that prevailed among the clergy. 
Though several codes of ecclesiastical discipline 
had been compiled by particular prelates, yet 
neither these nor the ancient canons were much 
regarded. The bishops, indeed, who were to 
enforce them, had most occasion to dread their 
severity. They were obtruded upon their sees, as 
the supreme pontiffs were upon that of Rome, by 
force or corruption. A child of five years old was 
made archbishop of Rheims. The see of Nar- 
bonne was purchased for another at the age of 
ten. t By this relaxation of morals the priesthood 
began to lose its hold upon the prejudices of 
mankind. These are nourished chiefly indeed by 
shining examples of piety and virtue, but also, in 
a superstitious age, by ascetic observances, by the 
fasting and watching of monks and hermits ; who 
have obviously so bad a lot in this life, that men 
are induced to conclude, that they must have 
secured a better reversion in futurity. The regu- 



* Schmidt, t. ii. p. 414. Mo- ral in the church to have bishops 

sheim. St. Marc. Muratori, Ann. under twenty years old. Id. p. 149. 

d*Itaha, passim. Even the pope Benedict IX. is 

f Vaissette, Hist.de Languedoc, said to have been only twelve, 

t. iL p. 252. It was almost gene- but this has been doubted. 
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lar clergy accordingly, or monastic orders, who chap. 
practised^ at least apparently, the specious im- , ^ ' . 
postures of self-mortification, retained at all times eccles. 

n . i» IT . POWER. 

a tar greater portion of respect than ordinary priests, 
though degenerated themselves, as was admitted, 
from their primitive strictness. 

Two crimes, or at least violations of ecclesi- Neglect of 
astical law, had become almost universal in the "»'bacy. 
eleventh century, and excited general indigna- 
tion ; the marriage or concubinage of priests, and 
the sale of benefices. By an effect of those pre- 
judices in favour of austerity, to which I have just 
alluded, celibacy had been, from very early times, 
enjoined as an obligation upon the clergy. Some 
of the fathers permitted those already married 
for the first time, and to a virgin, to retain their 
wives after ordination, as a kind of indulgence of 
which it was more laudable not to take advan- 
tage ; and this, after prevailing for a length of 
time in the Greek church, was sanctioned by the 
council of TruUo in 691 *, and has ever since con- 
tinued one of the distinguishing features of its 
discipline. The Latin church, however, did not 
receive these canons ; and has uniformly perse- 
vered in excluding the three orders of priests, 
deacons, and subdeacons, not only from contract- 

* This council was held at Con- St. Marc, t. i. p. 294. Art de v^ri- 

stantibople in the dome of the fierlesDates, t. i. p. 157. Fleury, 

palace, called TruUus, by the La- Hist. Eccl^s. t. ix. p. liO. Bishops 

tins. The word TruUo, though are not within this permission, and 

soloecistical, is used, I believe, by cannot retain their wives by the 

ecclesiastical writers in English, discipline of the Greek church. 
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CHAP, ing matrimony, but from cohabiting with wives 

^' , espoused before their ordination. The prohibi- 

EccLEs. tion however, during some ages, existed only in 

POWER, , , ^ , ^ T 1 

the letter or her canons.* In every country, the 
secular or parochial clergy kept women in their 
houses, upon more or less acknowledged terms of 
intercourse, by a connivance of their ecclesiastical 
superiors, which almost amounted to a positive 
toleration. The sons of priests were capable of 
inheriting by the law of France and also of Cas- 
tile, t Some vigorous efforts had been made in 
England by Dunstan with the assistance of King 
Edgar to dispossess the married canons, if not the 
parochial clergy, of their benefices ; but the abuse, 
if such it is to be considered, made incessant 
progress, till the middle of the eleventh century. 
There was certainly much reason for the rulers of 
the church to restore this part of their discipline, 
since it is by cutting off her members from the 
charities of domestic life, that she secures their 
entire affection to her cause, and renders them, 
like veteran soldiers, independent of every feeling 



♦ This prohibition is sometimes scandal by publicly marrying. Hist, 
repeated in Charlemagne's capitu- EccMs. t. xi. p. 594. 
laries ; but I have not observed f Recueil des Historiens, t. xi. 
that be notices its violation as a preface. Marina, Ensayo sobre las 
notorious abuse. It is probable, siete partidas, c. 221. 223.- This 
therefore, that the open concu- was by virtue of the general in- 
binage or marriage of the clergy dulgence shown by the customs of 
was not general until a later pe- that country to concubinage, or 
riod. And Fleury declares, that barragama ; the children of such 
he has found no instance of it be- an union always inheriting in de- 
fore 893, in the case of a parish fault of those born in solemn wed- 
priest at Chalons, who gave great lock. Ibid. 
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but that of fidelity to their commander, and re- chap. 
gard to the interests of their body. Leo IX. ac- ^^'' 



cordingly, one of the first pontiffs who retrieved eccles. 
the honour of the apostolic chair, after its long 
period of ignominy, began in good earnest the 
difficult work of enforcing celibacy among the 
clergy.* His successors never lost sight of this 
essential point of discipline. It was a struggle 
against the natural rights and strongest affections 
of mankind, which lasted for several ages, and 
succeeded only by the toleration of greater evils 
than those it was intended to remove. The laity, 
in general, took part against the married priests, 
who were reduced to infamy and want, or obliged 
to renounce their dearest connexions. In many 
parts of Germany, no ministers were left to per- 
form divine services, t But perhaps there was no 
country where the rules of celibacy met with so 
little attention as in England. It was acknow- 
ledged in the reign of Henry I. that the greater 
and better part of the clergy were married ; and 
that prince is said to have permitted them to re- 
tain their wives, t But the hierarchy never relaxed 



* St. Marc, t. iii. p. 152. 164. 
219. 602, &c. 

f Schmidt, t. iii. p. 279. Mar- 
tenne. Thesaurus Anecdotorutn, 
t. i. p. 230. A Danish writer draws 
a still darker picture of the tyran- 
ny exercised towards the married 
clergy, which, if he does not exi^- 
gerate, was severe indeed : aui 
membris truncabantur, alii occide- 
bantur, alii de patriS expcUebantur, 



pauci sua retinuere. Langebek, 
Script. Rerum Danicaruro, t. i. p. 
380. The prohibition was repeat- 
ed by Waldemar II. in 1222, so 
that there seems to have been 
much difficulty found. Id. p. 287. 
and p. 272. 

% Wilkins, Concilia, p. 387. 
Chronicon Saxon. Collier, p. 248. 
286. 294. Lyttleton, vol. iii. p. 
328. The third Lateran council 
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in their efforts ; and all the councils, general or 
provincial, of the twelfth century, utter denunci- 
ations against concuhinary priests.* After that age 
we do not find them so frequently mentioned ; 
and the abuse by degrees, though not suppressed, 
was reduced within limits at which the church 
might connive. 

Simony, or the corrupt purchase of spiritual be- 
nefices, was the second characteristic reproach of 
the clergy in the 11th century. The measures 
taken to repress it deserve particular consideration, 
as they produced effects of the highest importance 
in the history of the middle ages. According to 
the primitive custom of the church, an episcopal 
vacancy was filled up by election of the clergy 



fifty years afterwards speaks of the 
detestable custom of keeping con- 
cubines long used by the English 
clergy. Cum in Anglia prava et 
detestabili consuetudine et loneo 
tempore fuerit obtenturo, ut clenci 
in domibus suis fornicarias habe- 
ant. Labb^, Concilia, t. x. p. 
1633. Eugenius IV. sent a legate 
to impose celibacy on the msh 
clergy. Lyttleton's Henry II. vol. 
ii. p. 42. 

* Quidam sacerdotes Latini, 
says Innocent III., in domibus 
suis habent concubinas, et non- 
nulli aliquas sibi non metuunt de- 
sponsare. Opera Innocent. III. p. 
558. See also p. 300. and p. 407. 
The latter cannot be supposed a 
very common case, after so many 
prohibitions; the more usual prac- 
tice was to keep a female in their 
houses, under some pretence of re- 
lationship or servitude, as is still 



said to be usual in Catholic coun* 
tries. Du Cange, v. Focaria. A 
writer of respectable authority as- 
serts, that the clergy frequently ob- 
tained a bishop's licence to cohabit 
with a mate. Harmer's [Whar- 
ton's] Observations on Burnet, p. 
1 1. I find a passage in Nicholas de 
Clemangis about 1400 quoted in 
Lewis's life of Pecock, p. 30. Ple- 
risQue in diocesibus, rectores pa- 
rocniarum ex certo et conducto 
cum his prslatis pretio, passim et 
public^ concubinas tenent. This, 
however, does not amount to a di- 
rect licence. 

The marriages of English clerpr 
are noticed and condemned m 
some provincial constitutions of 
1237. Matt. Paris, p. 38 1 . And 
there is, even so late as 1404, a 
mandate by the bishop of Exeter 
against married priests. Wilkins, 
Concilia, t. iii. p. 277. 
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and people belonging to the city or diocese. The chap. 
subject of their choice was, after the establishment ^^ 



VII. 



of the federate or provincial system, to be approved ^^?^^- 
or rejected by the metropolitan and his suffragans ; ' 
and, if approved, he was consecrated by them.* 
It is probable that, in almost every case, the clergy 
took a leading part in the selection of their bishops; 
but the consent of the laity was absolutely neces- 
sary to render it valid, t They were however by 
degrees excluded from any real participation, first 
in the Greek, and finally in the western church. 
But this was not effected till pretty late times ; 
the people fully preserved their elective rights at 
Milan in the eleventh century; and traces of their 
concurrence may be found both in France and 
Germany in the next age.t 

It does not appear that the early Christian em- 
perors interposed with the freedom of choice any 
farther than to make their own confirmation neces- 
sary in the great patriarchal sees, such as Rome 
and Constantinople, which were frequently the 
objects of violent competition, and to decide in 
controverted elections. § The Gothic and Lom- 
bard kings of Italy followed the same line of con- 



♦ Marca, De Concordantia, &c. Even Gratian seems to admit in 

1. vi. c. 2. one place, that the laity had a sort 

f Father Paul on Benefices, of share, though no decisive voice, 

c. 7. in filling up an episcopal vacancy. 

% De Marca, ubi supra. Schmidt, Electio clericorum est, petitio pie- 

t.iv. |). 173. The form of election bis. Decret. 1. i. distinctio 62. 

of a bishop of Puy, in 1053, runs And other subsequent passages 

thus : clcrus, populus, et militia confirm this, 
elegimus. Vaissette, Hist, de Lan- § Gibbon, c. 20. St. Marc, 

guedoc, t. ii. Appendix, p. 220. Abr^ge Chronologique^ t. i. p. 7. 
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CHAP, duct.* But in the French monarchy a more ex- 
. tensive authority was assumed by the sovereign. 

EccLEvS. Though the practice was subject to some variation, 
it may be said generally, that the Merovingian 
kings, the line of Charlemagne, and the German em- 
perors of the house of Saxony, conferred bishoprics 
either by direct nomination, or, as was more re- 
gular, by recommendatory letters to the electors, t 
In England also, before the conquest, bishops 
were appointed in the wittenagemot ; and even in 
the reign of William, it is said that Lanfranc was 
raised to the see of Canterbury by consent of par- 
liament, t But, independently (rfthis prerogative, 
which length of time and the tacit sanction of the 
people have rendered unquestionably legitimate, 
the sovereign had other means of controuling the 
election of a bishop. Those estates and honours 
which compose the temporalities of the see, and 
without which the naked spiritual privileges would 
not have tempted an avaricious generation, had 



* Fra Paolo on Benefices, c. ix. hered to this limitation, leaving 
Giannone, l.iii. c. 6.; l.iv. c. 12. elections free, and only approving 
St. Marc, t. i. p. 37. the person, and conferring mvesti- 
. \ Schmidt, t. i. p. 386. ; t. ii. p. tore on him. F. Paul, on Bene* 
245. 487. This mterference of fices, c. xv. But a more direct 
the kings was perhaps not quite influence was restored afterwards, 
conformable to their own laws, Ivcn, bishop of Chartres, about 
which only reserved to them the the year 1 100, thus concisely ex- 
confirmation. Episcopo decedente, presses the several parties concur- 
says a constitution of Clotaire II. ring in the creation of a bishop : 
in 615, in loco ipsius, qui a metro- eligente clcro, suflragante populo, 
politano ordinan debet, a provin- dono regis, per manum metropoli- 
cialibusy a clero et populo eliga- tani,approbante Romano pontifice. 
tur : et si persona condig^a fuerit, Du Chesne, Script. Rerum Galli- 
per ordinationem principis ordine- carum, t. iv. p. 174. 
tur. Baluz. Capitul. t. i. p. 21. ^ Lyttleton's Hist, of Henry II. 
Charlemagne is said to have ad- vol. iv. p. 144. 



DURING THE MIDDLE AGES. ^5 

chiefly been granted by former kings, and were chap. 
assimilated to lands held on a beneficiary tenure. ■ ^/^' ■ 
As they seemed to partake of the nature of fiefs, |^^^; 
they required similar formalities ; investiture by inveatitures. 
the lord, and an oath of fealty by the tenant. 
Charlemagne is said to have introduced this prac« 
tice ; and, by way of visible symbol, as usual in 
feudal institutions, to have put the ring and 
crosier into the hands of the newly consecrated 
bishop. And this continued for more than two 
centuries afterwards without exciting any scandal 
or resistance.* 

The church has undoubtedly surrendered part 
of her independence in return for ample endow- 
ments and temporal power ; nor could any claim 
be more reasonable, than that of feudal superiors 
to gmnt the investiture of dependent fiefs. But 
the fairest right ma^ be sulHed by abuse ; and the 
sovereigns, the lay-patrons, the prelates of the 
tenth and eleventh centuries made their powers 
of nomination and investiture subservient to the 
grossest rapacity.t According to the ancient 
canons, a benefice was avoided by any simoniacal 
payment or stipulation. If these were to be en- 
forced, the church must almost be cleared of its 
ministers. Either through bribery in places where 
elections still prevailed, or through corrupt agree- 



* De Marca, p. 416. Gian* by an abbot, for selling benefices, 

none, 1. vi. c. 7. Muratori, ad ann. 1046. The of- 

f Boniface, marquis of Tuscany, fence was much more common 

father of the countess Matilda, than the punishment, but the two 

and by far the greatest prince in combined furnish a good specimen 

Italy, was flogged before the altar of the eleventh century. 
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CHAP, ments with princes, or, at least, customary presents 
. to their wives and ministers, a large proportion of 
EccLES. the bishops had no valid tenure in their sees. The 
case was perhaps worse with inferior clerks ; in 
the church of Milan, which was notorious for this 
corruption, not a single ecclesiastic could stand 
the test, the archbishop exacting a price for the 
collation of every benefice.* 
imperid Thc bishops of Rome, like those of inferior sees, 

Jo^.^' were regularly elected by the citizens, laymen as 
well as ecclesiastics. But their consecration was 
deferred until the popular choice had received the 
sovereign's sanction. The Romans regularly dis- 
patched letters to Constantinople or to the exarchs 
of Ravenna, praying that their election of a pope 
might be confirmed. Exceptions, if any, are in- 
frequent while Rome was subject to the eastern 
empire.t This, among other imperial prerogatives, 
Charlemagne might consider as his own. He pos- 
sessed the city, especially after his coronation as 
emperor, in full sovereignty ; and even before that 
event, had investigated, as supreme chief, some 
accusations preferred against the pope Leo III. 
No vacancy of the papacy took place after Charle- 
magne became emperor j and it must be confessed, 
tha^ in the first which happened under Louis the 



* St. Marc, t. iii. p. 65. 188. f Le Blanc, Dissertation sur 

219. 296. 230. 568. Muratori, TAutorite des Empereurs. This 

A. D. 958, 1057, &c. Fleury, is subjoined to his Traite des 

Hist Ecclds. t. xiii. p. 73. The Monnoyes ; but not in all copies, 

sum however appears to have been which makes those that want it 

very small : rather like a fee than less valuable. St. Marc and Mu- 

a bribe. ratori, passim. 
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Debonair, Stephen IV. was consecrated in haste chap, 
without that prince's approbation.* But Gre 



VII. 



ffory IV., his successor, waited till his election had eccles. 

POWEIU 

been confirmed ; and, upon the whole, the Carlo- 
vingian emperors, though less uniformly than their 
predecessors, retained that mark of sovereignty, t 
But during the disorderly state of Italy which fol- 
lowed the last reigns of Charlemagne's posterity, 
while the sovereignty and even the name of an 
emperor were in abeyance, the supreme dignity 
of Christendom was conferred only by the factious 
rabble of its capital. Otho the Great, in receiving 
the imperial crown, took upon him the prerogar 
tives of Charlemagne. There is even extant a 
decree of Leo VIII., which grants to him and his 
successors the right of naming future popes. But 
the authenticity of this instrument is denied by the 
Italians. 4: It does not appear that the Saxon em- 
perors went to such a length as nomination, ex- 
cept in one instance ; (that of Gregory V. in 996 ;) 
but they sometimes, not uniformly, confirmed the 
election of a pope, according to ancient custom. 
An explicit right of nomination was however con- 
ceded to the emperor Henry III. in 1047, as the 
only means of rescuing the Roman church from 

* Muratori, A. D. 817. St. t.iv. p. 8., seemed to me to have 

Marc. urged some weighty objections ; 

+ Le Blanc. Schmidt, t. ii. and Muratori, Annali d'ltalia, 

p. 186. St. Marc, t. i. p. 387. 393. A. D. 962, speaks of it as a gross 

ou:. imposture, in which he probably 

J St. Marc had defended the goes too far. It obtained credit 

authenticity of this instrument in rather early, and is admitted into 

a separate dissertation, t. iv. p. the decretum of Gracian, notwith- 

1 167., though admitting some in- standing its obvious tcndeny. 

terpolations. Pagi, in Baronium, p. 21 1 . edit. 159 1 . 

VOL. II. s 
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CHAP, the diflgrace and d^ravity into which it had 

. ^^^ . fallen. Henry appointed two or three very good 

Kcci^. popes ; acting in this against the warnings of a 

selfish policy^ as fatal experience soon proved to 

his femily.* 

This high prerogative was perhaps not designed 
to extend beyond Henry himself. But, even if it 
had been transmissible to his successors, the in- 
fancy of his son Henry IV. and the factions of 
that minority precluded the possibility of its exer- 
gj^Yi. ^^®^* Nicolas II. in 1059f published a decree, 
which restored the right of election to the Romans ; 
but with a remarkable variation from the original 
form. The cardinal bishops (seven in number, 
holding sees in the neighbourhood of Rome, and 
^nsequently sufiragans of the pope as patriarch or 
metropolitan,) were to choose the supreme pontiff, 
with the concurrence first of the cardinal priests 
and deacons (or ministers of the parish churches 
of Rome), and afterwards of the laity. Thus 
elected, the new pope was to be presented for con- 
firmation to Henry, " now king, and hereafter to 
become emperor," and to such of his successors as 
should personally obtain that privilege.! This 
decree is the foundation of that celebrated mode 
of election in a conclave of cardinals which has 
ever since determined the headship of the church. 
It was intended not only to exclude the citizens, 

* St. Marc Muratori. Schmidt, council makes the consent of two 

Struvius. thirds of the coU^e necessary for 

f St. Marc, t.iii. p. 276. The a pope's election. Labb^ Conci* 

first canon of the third Lateran lia, t x. p. 1508. 
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who had indeed justly forfeited their primitive chap. 
right, but as £ur as possible to prepare the way for . 

an absolute emancipation of the papacy from the |g^|^ 
imperial controul ; reserving only a precarious 
and personal concession to the emperors^ instead 
of their ancient legal prerogative of confirmation. 

The real author of this decree, and of all other Gregory 
vigorous measures adopted by the popes of that 
age, whether for the assertion of their indepen- 
dence, or the restoration of discipline, was Hilde- 
brand, archdeacon of the church of Rome, by far 
the most conspicuous person of the eleventh cen- 
tury. Acquiring by his extraordinary qualities an 
unbounded ascendency over the Italian clergy, 
they regarded him as their chosen leader, and the 
hope of their common cause. He had been em- 
powered singly to nominate a pope, on the part of 
the Romans, after the death of Leo IX., and com- 
pelled Henry III. to acquiesce in his choice of 
Victor II.* No man could proceed more fearlessly 
towards his object than Hildebrand, nor with less 
attention to conscientious impediments. Though 
the decree of Nicolas II., his own work, had ex- 
pressly reserved the right of confirmation of the 
young king of Germany, yet on the death of that 
pope, Hildebrand procured the election and con- 
secration of Alexander II. without waiting for any 
authority.t During this pontificate, he was con- 
sidered as something greater than the pope, who 
acted entirely by his counsels. On Alexander's 



♦ St, Marc, p. 97. f Id. p. 306. 

s 2 



260 STATE OP EUROPE 

CHAP, decease, Hildebrand, long since the real head of 



VI I. 



the church, was raised with enthusiasm to its chief 
EcOjEs. dignity, and assumed the name of Gregory VII. 
Hii differ- Notwithstanding the late precedent at the elec- 
IfcT 'iv' ^^^^ ^^ Alexander II., it appears that Gregory did 
not yet consider his plans sufficiently mature to 
throw off the yoke altogether, but declined to re- 
ceive consecration until he had obtained the con- 
sent of the king of Germany. * This moderation 
was not of long continuance. The situation of 
Germany speedily afforded him an opportunity 
of displaying his ambitious views. Henry IV., 
through a very bad education, was arbitrary and 
dissolute ; the Saxons were engaged in a desperate 
rebellion ; and secret disaffection had spread among 
the princes to an extent of which the pope was 
much better aware than the king.t He began by 
excommunicating some of Henry's ministers on 
pretence of simony, and made it a ground of re- 
monstrance, that they were not instantly dismissed. 
His next step was to publish a decree, or rather to 
renew one of Alexander II., against lay investi- 
tures, t The abolition of these was a favourite 
object of Gregory, and formed an essential part of 
his general scheme for emancipating the spiritual, 
and subjugating the temporal power. The ring 
and crosier, it was asserted by the papal advocates. 



* St. Marc, p. 552. He acted f Schmidt. St. Marc. These 
however as pope, corresponding in two are my principal authorities 



that character with bishops of all for the contest between the church 

countries, from the day othis elec- and the empire. 

tion. p, 554. t St. Marc, t. iii. p. 670. 
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were the emblems of that power which no mo- chap. 

VTT 

narch could bestow ; but even if a less offensive . 



symbol were adopted in investitures, the dignity ?£Sfef|- 
of the church was lowered, and her purity con- 
taminated, when her highest ministers were com- 
pelled to solicit the patronage or the approbation 
of laymen. Though the estates of bishops might, 
strictly, be of temporal right, yet as they had been 
inseparably annexed to their spiritual oflSce, it 
became just that what was first in dignity and im- 
portance should carry with it those accessary parts. 
And this was more necessary than in former times, 
on account of the notorious traffic which sovereigns 
made of their usurped nomination to benefices, so 
that scarcely any prelate sat by their favour whose 
possession was not invalidated by simony. 

The contest about investitures, though begun 
by Gregory VII., did not occupy a very promi- 
nent place during his pontificate; its interest being 
suspended by other more extraordinary and impor- 
tant dissensions between the church and empire. 
The pope, after tampering some time with the dis- 
affected party in Germany, summoned Henry to 
appear at Rome, and vindicate himself from the 
charges alledged by his subjects. Such an out- 
rage naturally exasperated a young and passionate 
monarch. Assembling a number of bishops and 
other vassals at Worms, he procured a sentence 
that Gregory should no longer be obeyed as law- 
ful pope. But the time was past for those arbi- 
trary encroachments, or at least high prerogatives 
of former emperors. The relations of dependency 

d 3 
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CHAP, between church and state were now about to be 

VII. 

' ^ reversed. Gregory had no sooner received ac- 



fo wra^ counts of the proceedings at Worms, than he sum- 
moned a council in the Lateran palace, and by a 
solemn sentence, not only excommunicated Henry, 
but deprived him of the kingdoms of Germany 
and Italy, releasing his subjects from their alle- 
giance, and forbidding them to obey him as sove- 
reign. Thus Gregory VII. obtained the glory of 
leaving all his predecessors behind, and astonish* 
ing mankind by an act of audacity and ambition, 
which the most emulous of his successors could 
hardly surpass.* 

The first impulses of Henry's mind on hearing 



♦ The sentence of Gregory VII. 
agamst the emperor Henry was 
directed, we should always remem- 
ber, to persons &h*eady well dis- 
posed to reject his authoiit^r. Men 
are glad to be told, that it is their 
duty to resist a sovereifn against 
whom they are in rebellion, and 
will not be very scrupulous in 
examining conclusions which fall 
in with their inclinations and inter- 
ests. Allegiance was in those tur- 
bulent ages easily thrown off, and 
the right of resistance was in con- 
tinual exercise. To the Germans 
of the eleventh century, a prince 
unfit for Christian communion 
would easily appear unfit to reign 
over them ; and though Henry had 
not given much real provocation 
to tl^ pope» his vices and tyranny 
might seem to challenge any spiri- 
tual censure, or temporal chastise- 
ment. A nearlv contemporary 
writer combmes the two justifica- 
tions of the rebellious party. Nemo 
Romanorum pontificem reges a 



regno deponere posse dene^bit, 
quicunque decreta sanctissimi Pa- 
pas Gregorii non proscribenda judi- 
cabit. Ipse enim vir aposfeolicus 
...... Pneterea, liben homines 

Henricum eo pacto sibi preposue- 
runt in regem, ut electores suoa 
just^ judicare et regali providentii 
p;ubernare satageret, <]Uod pactum 
ille postea praevarican et contem- 
nere non cessavit, &c. Brgo^ et 
absque sedis apostolicae judido 
Dfincipes eum pro rege merito re- 
tutare possent, cum pactum adim- 
plere contemserit, quod iis pro 
electione suapromiserat; quo non 
adimpleto, nee rex esse potent. 
Vita Greg. VII. in Muratori, 
Script. Rer. Ital. t.iii. p. 342. 

Upon the other hand, the friends 
and supporters of Henry, though 
ecclesiastics, protested against this 
novd stretch of prerogative in the 
Roman see. Several proofs of this 
are adduced by Schmidt^ t. iii. 
p. 315. 
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this denunciation were indignation and resent- chap. 
ment But like other inexperienced and mis- . ^^^' , 
guided tovereignsy he had formed an erroneous sccuBa 
calculation of his own resources. A conspiracy 
long prepared, of which the dukes of Swafaia and 
Carintbia were the chiefs, began to manifest 
itself; some were alienated hy his vices, and others 
jealous of his &,mily ; the rebellious Saxons took 
courage ; the bishops, intimidated by excommuni- 
cations, withdrew from his side ; and he suddenly 
found himself almost insulated in the midst of his 
dominions. In this desertion, he had recourse, 
through panic, to a miserable expedient. He 
crossed the Alps, with the avowed determination 
of submitting, and seeking absolution from the 
pope. Gregory was at Canossa, a fortress near 
Reggio, belonging to his faithful adherent, the 
countess Matilda. It was in a winter of unusual IO77 
severity* The emperor was admitted^ wiliiout his 
guards, into an outer court of the castle, and three 
successive days remained from morning till even- 
ing, in a Woollen shirt and with naked feet, while 
Gregory, shut up with the countess, refused to 
admit him to his presence. On the fourth day he 
obtained absolution ; but only upon condition of 
appearing on a certain day to learn the pope's de- 
cision, whether or no he should be restored to 
his kingdom, until which time he promised not to 
assume the ensigns of royalty. 

This base humiliation, instead of conciliating 
Henry's adversaries, forfeited the attachment of 
his friends. In his contest with the pope, he had 

s 4 
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CHAP, found a zealous support in the principal Lombard 
. cities, among whom the married and simoniacal 

|ca.Es. clergy had great influence.* Indignant at his 
submission to Gregory, whom they affected to con- 
sider as an usurper of the papal chair, they now 
closed their gates against the emperor, and spoke 
openly of deposing him. In this singular posi- 
tion between opposite dangers, Henry retrod his 
late steps, and broke off his treaty with the pope ; 
preferring, if he must fell, to fall as the defender 
rather than the betrayer of his imperial rights. 
The rebellious princes of Germany chose another 
king, Rodolph duke of Swabia, on whom Gregory, 
after some delay, bestowed the crown, with a 
Latin verse, importing that it was given by 
virtue of the original commission of St. Peter.t 
But the success of this pontiff, in his immediate 
designs, was not answerable to his intrepidity. 
Henry both subdued the German rebellion, and 
carried on the war with so much vigour, or rather 
so little resistance, in Italy, that he was crowned 
in Rome by the antipope Guibert, whom he had 

* There had been a kind of civil Muratori's Annals. The Milanese 

war at Milan for about twenty clergy set up a pretence to retain 

years before this time, excited b^ wives, under the authority of their 

the intemperate zeal of some parti- great archbishop, St. Ambrose, 

zans who endeavoured to execute who, it seems, has spoken with 

the papal decrees agdnst irregular more indulgence of this practice 

clerks by force. The history of than most of the fathers. Both 

these feuds has been written by Arnulf and Landulf favour the 

two contemporaries, Arnulf and married clerks ; and were perhaps 

Landulf, published in the 4th vo- themselves of that description, 

lume of Muratori's Scriptores Ke- Muratori. 

rum Italicarum ; sufficient extracts f Petra dedit Petro, Petrus 

from which will be found in St. diadema Rodolpho. 
Marc, t. iii. p. 230, &c., and in 
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raised in a council of his partizans to the govern- ^y^f* 
ment of the church instead of Gr^ory. The u 



latter found an asylum under the protectkm of ^]k>^^i^ 
Roger Guiscard at Salerno, where he died an iMspuie 
exile. His mantle, however, descended upon his vwtituS. 
successors, especially Urban II. and Paschal II., 
who strenuously persevered in the gieat contest 
for ecclesiastical independence; the former with 
a spirit and policy worthy of Gregory VII., the 
latter with steady, but disinterested prejudice.* 
They raised up enemies against Henry IV. out of 
the bosom of his family, instigating the ambition 
of two of his sons successively, Conrad and Henry, 
to m'mgle in the revolts of Germany. But Rome, 
under whose auspices the latter had not scrupled 
to engage in an almost parricidal rebellion, was 
soon disappointed by his unexpected tenaciousness 
of that obnoxious prerogative which had occa- 
sioned so much of his father's misery. He 
steadily refused to part with the right of investi- 
ture ; and the empire was still committed in open 
hostility with the church for fifteen years of his 
reign. But Henry V. being stronger in the sup- 

* Paschal II. was so conscien- tisfactory to the cardinals and 

tious in his abhorrence of investi- bishops about Paschal's court, 

tares, that he actually signed an more worldly-minded than himself^ 

agreement with Henry V. in 1 1 1 0, nor to those of the emperor's party, 

whereby the prelates were to re- whose joint clamour soon put a 

sign all the lands and other pos- stop to the treaty. St. Marc, t. iv. 

sessions which they held in fief of p. 976. A letter of Paschal to 

the emperor, on condition of the Anselm (Schmidt, t. iiL p. 304.) 

latter renouncing the right of in- seems to unply, that he thought it 

vestiture, which indeed, in such better for the church to be without 

circumstances, would fall of itself, riches, than to enjoy them on con- 

This extraordinary concession, as dition of doing homage to laymen, 
may be imagined was not very sa- 
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CHAP, port of his Oennan vassals than his &tfaer had 
. been, none of the popes with whom he was 
Eco^. engaged had the boldness to repeat the measures 
co«jn>. of Gregory VII. At length, each party grown 
^'^fo^t weary of this ruinous contention, a treaty was 
***"•• agreed upon between the emperor and Calix« 
1122 ^g jL, which put an end by compromise to the 
question of ecclesiastical investitures. By this com- 
pact, the emperor resigned for ever all pretence 
to invest bishops by the ring and crosier, and recog- 
nized the liberty of elections. But in return, it 
was agreed, that elections should be made in his 
presence, or that of his officers ; and that the new 
bishop should receive his temporalities from the 
emperor by the sceptre.* 

Both parties in the concordat at Worms re- 
ceded from so much of their pretensions, that we 
might almost hesitate to determine which is to be 
considered as victorious. On the one hand, in 
restoring the freedom of episcopal elections, the 
emperors lost a prerogative of very long standing, 
and almost necessary to the maintenance of autho- 
rity over not the least turbulent part of their sub- 
jects. And though the form of investiture by 
the ring and crosier seemed in itself of no import- 
ance, yet it had been in effect a collateral security 
against the election of obnoxious persons. For 
the emperors, detaining this necessary part of the 
pontificals until they should confer investiture. 



• St. Marc, t. iv. p. 1093. Schmidt, t. iii. p. 178. The latter quotes 
the Latin words. 
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prevented a hastj consecration of the new faishopy chaf. 
after which, the vacancy being legally filled^ it .. ' , 
would not be decent for them to withhold the bccles. 
temporalities. But then, on the other hand, they 
preserved by the concordat their feudal sove- 
reignty over the estates of the church, in defiance 
of the language which had recently been held by 
its rulers. Gregory VII. had positively declared 
in the Lateran council of 1080, that a bishop or 
abbot receiving investiture from a layman should 
not be reckoned as a prelate** The same doo* 
trine bad been maintained by all his successors, 
without any limitation of their censures to the 
foroiaKty of the ring and crosier. But CaUxtus IL 
himself bad gone much farther, and absolutely 
prohibited the compelling ecclesiastics to render 
any service to laymen on account of their bene* 
iices. t It is evident, that such a general immunity 
from feudal obligations for an order who possessed 
nearly half the lands in Europe struck at the root 
of those institutimis by which the fabric of society 
was principally held together. This complete in- 
dependency had been the aim of Gregory's dis- 
ciples ; and by yielding to the continuance of lay- 
investitures in any shape, Calixtus may, in this 
point of view, appear to have relinquished the 



* St. Marc, t. iv. p. 774. A used by others, and are levelled at 
bishop of Placentia asserts that the form of feudal homage, which. 



E relates dishonoured their order according to the principles of that 

y putting their hands, which held age, ought to have been as obnox- 

the body and blood of Christ, be- ious as investiture. 
tween those of impure laymen. f Id. p. 1061. 1067. 

p. 956. The same expressions are 
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CHAP, principal object of contention. But as there have 



VII. 



been battles, in which though immediate success 
EccLEs. may seem pretty equally balanced, yet we learn 
from subsequent effects to whom the intrinsic ad- 
vantages of victory belonged, so it is manifest from 
the events that followed the settlement of this 
great controversy about investitures, that the see 
of Rome had conquered. 

The emperors were not the only sovereigns 
whose practice of investiture excited the hostility 
of Rome, although they sustained the principal 
brunt of the war. A similar contest broke out 
under the pontificate of Paschal II. with Henry I. 
of England ; for the circumstances of which, as 
they contain nothing peculiar, I refer to our own 
historians. It is remarkable, that it ended in a 
compromise not unlike that adjusted at Worms ; 
the king renouncing all sort of investitures, while 
the pope consented that the bishop should do 
homage for his temporalities. This was exactly 
the custom of France, where investiture by the 
ring and crosier is said not to have prevailed*; 
and it answered the main end of sovereigns by 
keeping up the feudal dependency of ecclesiastical 
estates^ But the kings of Castile were more for- 
tunate than the rest ; discreetly yielding to the 
pride of Rome, they obtained what was essential 
to their own authority, and have always possessed, 
by the concession of Urban II., an absolute privi- 



* Histoire du Droit public eccl^siastique Fran9oi8, p. 361. I do not 
fully rely on this authority. 



electioni. 
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lege of nomination to bishoprics in their domi- chap. 
nions.* An early evidence of that indifference of ^^' . 
the popes towards the real independence of na- eccles. 

POWER. 

tional churches, to which subsequent ages were to 
lend abundant confirmation. 

When the emperors had surrendered their pre- introduc- 
tensions to interfere in episcopal elections, the p{*^{f;"' 
primitive mode of collecting the suffrages of clergy 
and laity in conjunction, or at least of the clergy 
with the laity's assent and ratification, ought na« 
turally to have revived. But in the twelfth cen- 
tury, neither the people, nor even the general 
body of the diocesan clergy, were considered as 
worthy to exercise this function. It soon devolved 
altogether upon the chapters of cathedral churches, t 
The original of these may be traced very high. 
In the earliest ages, we find a college of presbytery 
consisting of the priests and deacons, assistants as 
a council of advice or even a kind of parliament 
to their bishops. Parochial divisions, and fixed 

*^ F. Pftul on Benefices, c. 24. little else than a matter of form. 
Zurita, Anales de Aragon, t. iv. Innocent 11. seems to have been 
p. 305. Fleury says that the kings the first who declared, that who- 
of Spain nommate to bishoprics ever had the majority of the chap- 
by virtue of a particular indulgence, ter in his favour should be deemed 
renewed by the pope for the tife of duly elected; and this was con- 
each prince. Institutions au Droit, firmed by Otho IV. in the capitu- 
i, i. p. 106. lation upon his accession. Hist. 

f Fra Paolo (Treatise of Bene- des Allemands, t.iv. p. 175. Fleury 

fices, c. 24.) says that between thinks that chapters had not an ex- 

1122 and 1145, it became a rule elusive election till the end of the 

almost every where established, twelfth century. The second La- 

that bishops should be chosen by teran council in 1 139 represses 

the chapter. Schmidt, however, their attempts to engross it. In- 

brings a few instances, where the stitutions au Droit Eccl^. t. i« 

consent of the nobility and other p. 100. 
hues is expressed, though perhaps 
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CHAP, ministers attached to them, were not established 
' ^ till a later period. But the canons, or cathedral 



low& clergy, acquired afterwards a more distinct cha- 
racter. They were subjected by degrees to cer- 
tain strict observances, little differing, in fact, 
from those imposed on monastic orders. They 
lived at a common table, they slept in a common 
dormitory, their dress and diet were regulated by 
peculiar laws. But they were distinguished from 
monks by the right of possessing individual pro- 
perty, which was afterwards extended to the en- 
joyment of separate prebends or benefices. These 
strict regulations, chiefly imposed by Louis the 
Debonair, went into disuse through the relaxation 
of discipline j nor were they ever effectually re- 
stored. Meantime the chapters became extremely 
rich; and as they monopolized the privil^e of 
electing bishops, it became an object of ambition 
with noUe fiimilies to obtain canonries for their 
younger children, as the surest road to ecclesias- 
tical honours and opulence. Contrary, tlierefore, 
to the general policy of the church, persons of in- 
ferior birth have been rigidly excluded frcmi these 
foundations.* 
SSdurtof ^^^ object of Gregory VII., in attemptmg to 
Grtgoryvii. yedrcss thosc more flagrant abuses which for two 
centuries had deformed the £ice of the Latin 
church, is not incapable, perhaps, of vindication, 
though no sufficient apology can be offered for 
the means he employed. But the disinterested 

* Schmidt, t. ii. p. 224. 473.; c. 16. Fleury, S"" Diwoura luf 
till. p. 281. Encyclop^e, Art. I'Hist. Eccles. 
Chaooine. F. Paul on Benefices, 
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love of reformation, to which candour might chap. 
ascribe the contention against investitures, is be* . 
lied by the general tenor of his conduct, exhibiting |gC^* 
an arrogance without parallel, and an ambition 
that grasped at universal and unlimited monarchy. 
He may be called the common enemy of all sove-i 
reigns, whose dignity as well as independence 
mortified his infatuated pride. Thus we find him 
menacing Philip I. of France, who had connived 
at the pillage of some Italian merchants and pU- 
grims, not only with an interdict, but a sentence 
of deposition.* Thus too he asserts, as a known 
historical &ct, that the kingdom of Spain had for- 
merly belonged, by special right, to St. Peter ; and 
by virtue of this imprescriptible claim, he grants to 
a certain count de Rouci all territories which he 
should reconquer from the Moors, to be held in 
fief from the Holy See by a stipulated rentt A 
similar pretension he makes to the kingdom of 

* St Marc»t.iiL p.629. Fleury, taraus, terrain illani ad konorem 
Hist. Eccl6i. t.xiii. p. 281. 284. • StL Petri in^edi, et a paganonun 

f The language he employs is manibus enpere eopiens, hanc 

worth quoting, as a specunen of concesaionem ab apostolici sede 

his style : Non latere ros credimus, obtinuit, ut partem illam, unde pa- 

regnum Hbpanise ab aatiquo juris ganos suo studio et adjuocto sibi 

sancti Petri fuisse, et adhuc licet aiiorum auxilio expellere possit, 

diu a paganis sit occupatum, lege sub conditione inter nos factss 

tamen ^ustitiae non e?acuat&, nulli pactionis ex parte Sti. Petri pos- 

mortalium^ sed soli apostolicse sedi sideret. Labb^, Concilia, t. z. 

ex sequo pertinere. Quod eakn p. 10. Three instances occur in 

auctore Deo semel in proprietatea the Corps Diplomatique of Du- 

ecclesiarum juste pervenerit, ma- mont, wnere a duke of Dalmatia, 

nente £o, ab usu quidem, sed ab (L i. p. 5S.) a count of Provence^ 

earum jure, occasione transeuntis (p. 58.) ana a count of Barcelona, 

temporisysinele^itim&concessione (^i^-) put themselves under the 

divelli non poterit. Itaoue Comes feudal superiority and protection 

Evalus de Roceio, cigus famam of Gregoi^ VII. The motive waa 

apud yos baud obscurani esse pu- sufficiently obvioua. 
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CHAP. Hungary, and bitterly reproaches its sovereign 
^ ^^^' . Solomon, who had done homage to the emperor, in 
Ecci^. derogation of St. Peter, his legitimate lord.* It 



was convenient to treat this apostle as a great 
feudal suzerain, and the legal principles of that 
age were dexterously applied to rivet more forcibly 
the fetters of superstition, t 

While temporal sovereigns were opposing so 
inadequate a resistance to a system of usurpation 
contrary to all precedent, and to the common 
principles of society, it was not to be expected, 
that national churches should persevere in op* 
posing pretensions, for which several ages had 
paved the way. Gregory VII. completed the 
destruction of their liberties. The principles con* 
tained in the decretals of Isidore, hostile as they 
were to ecclesiastical independence, were set aside 
as insufficient to establish the absolute monarchy 
of Rome. By a constitution of Alexander II., 
during whose pontificate Hildebrand himself was 
deemed the effectual pope, no bishop in the ca- 
tholic church was permitted to exercise his func- 
tions, until he had received the confirmation of 
the Holy Sect : a provision of vast importance^ 
through which, beyond perhaps any other means, 
Rome has sustained, and still sustains, her tem- 
poral influence, as well as her ecclesiastical supre* 
macy. The national churches, long abridged of 
their liberties by gradual encroachments, now 

* St. Marc, t. iii, p. 624. 674. Gregory VII. are well discussed 
Schmidt, p. 73. by Schmidt, t. iii. p. 307. 

f The character and policy oT J St. Marc, p. 460. 
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found themselves subject to an undisguised and chap. 



vn. 



irresistible despotism. Instead of affording pro- 
tection to bishops against their metropolitans, f^^^ 
under an insidious pretence of which the popes of 
the ninth century had subverted the authority of 
the latter, it became the favourite policy of their 
successors to harass all prelates with citations to 
Rome.* Gregory obliged the metropolitans to 
attend in person for the pallium.t Bishops were 
summoned even from England and the northern 
kingdoms to receive the commands of the spi- 
ritual monarch. William the Conqueror having 
made a difficulty about permitting his prelates 
to obey these citations, Gregory, though in ge- 
neral on good terms with that prince, and treat- 
ing him with a deference which marks the effect 
of a firm character in repressing the ebullitions of 
overbearing pride t, complains of this as a per- 
secution unheard of among pagans.§ The great 
quarrel between Archbishop Anselm and his two 
sovereigns, William Rufus and Henry I., was 
originally founded upon a similar refusal to per- 
mit his departure for Rome. 

This perpetual controul exercised by the popes ^^"^jj**']*^ 
over ecclesiastical, and in some degree over tem- !««»*«»• 
poral affairs, was maintained by means of their 
legates, at once the ambassadors and the lieutenants 
of the Holy See. Previously to the latter part of 



♦ Schmidt, t. iii. p. 80. 322. J St. Marc, t. iv. p. 768. Col- 

+ Id. t.iv. p. 170. lier, p. 252. 

1 St. Marcp. 628.781. Schmidt, 
t.ii]. p. 82. 

VOL. II. T 
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CHAP, the tenth age, these had been sent not frequently 
. and upon special occasions. The legatine or 
fSwit vi^"^ commission had generally been entrusted 
to some eminent metropolitan of the nation within 
which it was to be exercised j as the archbishop 
of Canterbury was perpetual legate in England. 
But the special commissioners^ or legates a latere^ 
suspending the pope*s ordinary vicars, took upon 
themselves an unbounded authority over the na- 
tional churches, holding councils, promulgating 
canons, deposing bishops, and issuing interdicts 
at their discretion. They lived in splendour at 
the expense of the bishops of the province. This 
was the more galling to the hierarchy, because 
simple deacons were often invested with this 
dignity, which set them above primates. As the 
sovereigns of France and England acquired more 
courage, they considerably abridged this prero- 
gative of the Holy See, and resisted the entrance 
of any legates into their dominions without their 
consent.* 

From the time of Gregory VII., no pontiflT 
thought of awaiting the confirmation of the em- 
peror, as in earlier ages, before he was installed in 
the throne of St. Peter. On the contrary, it was 
pretended that the emperor was himself to be 
confirmed by the pope. This had indeed been 
broached by John VIII. two hundred years be- 



* DeMarca, l.vi. c.28.30.31. Franj»is, p. 250. Fleury, 4-* 
Schmidt, t. ii. p. 498.; t. iii. p. 3 12. Discours sur T Hist. Ecd^s. c. 10. 
320. Hist, du Droit Public Eccl. 
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fore Gregoiy.* It was still a doctrine not calcu- chap. 
lated for general reception ; but the popes availed ^^ 



themselves of every opportunity which the tern- eccles. 

POWER. 

porizing policy, the negligence, or bigotry of so- 
vereigns threw into their hands. Lothaire coming 
to receive the imperial crown at Rome, this cir- 
cumstance was commemorated by a picture in the 
Lateran palace, in which, and in two Latin verses 
subscribed, he was represented as doing homage 
to the pope, t When Frederic Barbarossa came 
upon the same occasion, he omitted to hold the 
stirrup of Adrian IV., who, in his turn, refused to Adrian iv, 
give him the usual kiss of peace; nor was the 
contest ended but by the emperor's acquiescence, 
who was content to follow the precedents of his 
predecessors. The same Adrian, expostulating 
with Frederic upon some slight grievance, re- 
minded him of the imperial crown which he had 
conferred, and declared his willingness to bestow, 
if possible, still greater benefits. But the phrase 
employed (majora beneficia) suggested the idea of 
a fief; and the general insolence which pervaded 

* Vide supra. It appears mani- immo sublato rege de medio totius 
test, that the scheme of temporal Romani imperii vacantis tibi jura 
sovereignty was only suspended by permisi. Schmidt, t. iii. p. 78. 
the disorders of the Roman See in f Rex venit ante fores, jurans 
the tenth century. Peter Damiau, prius urbis honores : 
a celebrated writer of the age of Post homo fit papae, suipit 
Hildebrand, and his friend, puts quo dante coronam. 
these words into the mouth of Muratori,Annali, A.D. 1157. 
Jesus Christ, as addressed t5 Popte There was a pretext for this art- 
Victor II. Ego claves totius uni- ful line. Lotnaire had receivcNd 
versalis ecclesiae meae tuis manibus the estate of Matilda in fief from 
tradidi, et super earn te mihi vica- the pope, with a reversion to 
rium posui, quam proprii sanguinis Henr^^ the Proud, his son in law. 
effbsione redemi. Et si pauca sunt Schmidt, p. 349. 
ista, etiam monarchias addidi: 

T 2 
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CHAP. Adrian's letter confirming this interpretation, a 
. ferment arose among the German princes, in a 
£ccLEs. congress of whom this letter was delivered. 
" From whom then," one of the legates was rash 
enough to say, " does the emperor hold his crown, 
except from the pope ?'* which so irritated a prince 
of Wittelsbach, that he was with difficulty pre- 
vented from cleaving the priest's head with his 
. sabre.* Adrian IV. was the only Englishman that 
ever sat in the papal chair. It might, perhaps, 
pass for a favour bestowed on his natural sove* 
reign, when he granted to Henry II. the kingdom 
of Ireland; yet the language of this donation, 
wherein he asserts all islands to be the exclusive 
property of St. Peter, should not have had a very 
pleasing sound to an insular monarch. 
Innocent J ghall not wait to commcut on the support 

liq^ given to Becket by Alexander III., which must 

1216 ^^ familiar to the English reader, nor on his 
speedy canonization ; a reward which the church 
has always held out to its most active friends, 
and which may be compared to titles of nobility 
granted by a temporal sovereign, t But the epoch 
when the spirit of papal usurpation was most 
strikingly displayed was the pontificate of Inno- 
cent III. In each of the three leading objects 
which Rome has pursued, independent sove- 

* Muratori,ubi supra. Schmidt, tinued to meddle with this sort of 

t. ill. p. 393. apotheosis till the pontificate of 

f The first instance of a solemn Alexander III., who reserved it, 

papal canonization is that of St. as a choice prerogative, to the 

Udalric by John XVI., in 993. Holy See. Art de verifier lea 

However, the metropolitans con- Dates, t.i. p. 247, and 290. 
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reignty, supremacy over the Christian church, chap. 
controul over the princes of the earth, it was the ^'^• 
fortune of this pontiff to conquer. He realised, eccles. 
as we have seen in another place, that fond hope ^^^■*" 
of so many of his predecessors, a dominion over 
Rome and the central parts of Italy, During his 
pontificate, Constantinople was taken by the La* 
tins; and however he might seem to regret a 
diversion of the crusaders, which impeded the 
recovery of the Holy Land, he exulted in the 
obedience of the new patriarch, and the re-union 
of the Greek church. Never, perhaps, either be- 
fore or since, was the great eastern schism in so 
fair a way of being healed ; even the kings of 
Bulgaria and of Armenia acknowledged the supre- 
macy of Innocent, and permitted his interference 
with their ecclesiastical institutions. 

The maxims of Gregory VII. were now ma- Hi.extraor- 
tured by more than a hundred years, and the teSJwnS*" 
right of trampling upon the necks of kings had 
been received, at least among churchmen, as an 
inherent attribute of the papacy. " As the sun 
and the moon are placed in the firmament," (such 
is the language of Innocent,) " the greater as the 
light of the day, and the lesser of the night ; thus 
are there two powers in the church ; the pontifical, 
which, as having the charge of souls, is the greater; 
and the royal, which is the less, and to which the 
bodies of men only are entrusted." * Intoxicated 

* Vita Innocentii Tertii in Mu- by a contemporary. St. Marc, t. v. 
ratori» Scriptores Rerum Ital. t. iii. p. 325. Schmidt, t. iv. p. 227. 
pars i. p. 488. Tliis life is written 

T 3 
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CHAP, with these conceptions, (if we may apply such a 
. word to successful ambition,) he thought no quar- 

JBCCLES. rel of princes beyond the sphere of his juris- 
diction. " Though I cannot judge of the right to 
a fief,*' said Innocent to the kings of France and 
England, ** yet it is my province to judge where 
sin is committed, and my duty to prevent all 
public scandals/' Philip Augustus, who had at 
that time the worse in his war with Richard, ac* 
quiesced in this sophism ; the latter was more 
refractory, till the papal legate began to menace 
him with the rigour of the church.* But the 
king of England, as well as his adversary, con- 
descended to obtain temporary ends by an im- 
politic submission to Rome. We have a letter 
from Innocent to the king of Navarre, directing 
him, on pain of spiritual censures, to restore some 
castles which he detained from Richard, t And 
the latter appears to have entertained hopes of 
recovering his ransom paid to the emperor and 
duke of Austria, through the pope's interference.^ 
By such blind sacrifices of the greater to the less, 
of the future to the present, the sovereigns of 



* Philippus rex FraDcise in manu % Id. p. 134. Innocent actually 

du8 dat& fide promisit se ad man- wrote some letters for this purpose, 

clatum ipsius pacem vel treugas but without any effect, nor was he 

cum rege Angliae initurum. Rich- probably at all solicitous about it. 

ardus autem rex Anglise se diffici- p. 139. and 141. Nor had he in* 

lem ostendebat. Sed cum idem terfered to procure Richard's re- 

legatus ei cepit ri^orem eccletkuii- lease from prison : though Eleanor 

cum intentare^ saniori ductus con- wrote him a letter, in which she 

silio acquievit. Vita Innocentii asks, " Has not God given you 

Tertii, t. iii. pars i. p. 503. the power to govern nations and 

f Innocentii Opera, (Coloniae, kings?" Velly, Hist, de France, 

1574,) p. 124. t.iii. p. 382. 
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Europe played continually into the hands of their chap; 
subtle enemy, . ^^^' , 

Though I am not aware that any pope before eccju 
Innocent IIL had thus announced himself as the 
general arbiter of differences and conservator of 
the peace throughout Christendom, yet the scheme 
had been already formed, and the public mind was 
in some degree prepared to admit it Gerohus, 
a writer who lived early in the twelfth century, 
published a theory of perpetual pacification, as 
feasible certainly as some that have been planned 
in later times. All disputes among princes were 
to be referred to the pope. If either party refused 
to obey the sentence of Rome, he was to be 
excommunicated and deposed. Every Christian 
sovereign was to attack the refractory delinquent, 
under pain of a similar forfeiture.* A project of 
this nature had not only a magnificence flattering 
to the ambition of the church, but was calculated 
to impose upon benevolent minds, sickened by the 
cupidity and oppression of princes. No controul 
but that of religion appeared sufficient to restrain 
the abuses of society ; while its salutary influence 
had already been displayed both in the Truce of 
God, which put the first check on the custom of 
private war, and more recently in the protection 
afforded to crusaders against all aggression during 
the continuance of their engagement. But rea- 
sonings from the excesses of liberty in favour of 
arbitrary government, or from the calamities of 

* Schmidt, t. iv. p. 232. 
T 4 
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qHAP. national wars in favour of universal monarchy^ 

VII. • 

. involve the tacit fallacy, that perfect, or at least 
pow^* '*up^'^^^> wisdom and virtue will be found in the 
restraining power. The experience of Europe 
was not such as to authorize so candid an expect- 
ation in behalf of the Roman See. 

There were certainly some instances, where the 
temporal supremacy of Innocent III., however 
usurped, may appear to have been exerted benefi- 
cially. He directs one of his legates to compel the 
observance of peace between the kings of Castile 
and Portugal, if necessary, by excommunication 
and interdict.* He enjoins the king of Aragon to 
restore his coin which he had lately debased, and 
of which great complaint had arisen in his king- 
dom.t Nor do I question his sincerity in these, 
or in many other cases of interference with civil 
government. A great mind, such as Innocent III. 
undoubtedly possessed, though prone to sacrifice 
every other object to ambition, can never be indif- 
ferent to the beauty of social order, and the hap- 
piness of mankind. But, if we may judge by the 
correspondence of this-remarkable person, his fore- 
most gratification was the display of unbounded 
power. His letters, especially to ecclesiastics, 
are full of unprovoked rudeness. As impetuous as 
Gregory VII., he is unwilling to owe any thing to 
favour ; he seems to anticipate denial, heats him- 
self into anger as he proceeds, and where he com- 
mences with solicitation, seldom concludes without 

* Innocent. Opera, p. 146. t P- 378. 
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a menace.* An extensive learning in ecclesiastical 
law, a close observation of whatever was passing , 
in the world, an unwearied diligence, sustained his 
fearless ambition.t With such a temper, and with 
such advantages, he was formidable beyond all his 
predecessors, and perhaps beyond all his succes- 
sors. On every side, the thunder of Rome broke 
over the heads of princes. A certain Swero is ex- 
communicated for usurping the crown of Norway. 
A legate, in passing through Hungary^ is detained 
by the king: Innocent writes in tolerably mild 
terms to this potentate, but fails not to mtimate 
that he might be compelled to prevent his son*s 
succession to the throne. The king of Leon had • 
married his cousin, a princess of Castile. Innocent 
subjects the kingdom to an interdict. When the 
clergy of Leon petition him to remove it, because 
when they ceased to perform their functions, the 
laity paid no tithes, and listened to heretical 
teachers when orthodox mouths were mute, he 
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* Innocent. Opera, p. 31. 73. 
76,&c.&c. 

-|- The following instance may 
illustrate the character of this pope, 
and his spirit of governing the 
whole world, as much as those of 
B more public nature. He writes 
to the cnapter of Fisa, that one 
Rubeus, a citizen of that place, had 
complained to him, that having 
mortgaged a house and garden for 
two hundred and fifty-two pounds, 
on condition that he might redeem 
it before a fixed day, within which 
time he had been unavoidably pre- 
vented from raising the money, the 
creditor had now refused to accept 



it ; and directs them to inquire 
into the facts, and if they prove 
truly stated, to compel the creditor 
by spiritual censitfes to restore the 
premises, reckoning their rent dur- 
ing the time of his mortgage as 
part of the debt, and to receive 
the remainder. Id. t. ii. p. 17. It 
must be admitted, that Innocent 
III. discouraged in general those 
vexatious and dilatory appeals 
from inferior ecclesiastical tri- 
bunals to the court of Rome, 
which had eained ground before 
his time, andespecidly in the pon- 
tificate of Alexander III. 
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CHAP, consented diat divine service with closed doors, 
^ ^^^' , but not the rites of burial, might be performed* 

Bccu^ The king at length gave way, and sent back his 
wife. But a more illustrious victory of the same 
kind was obtained over Philip Augustus, who, 
having repudiated Isemburga of Denmark, had 
contracted another marriage. The conduct of the 
king, though not without the usual excuse of those 
times, nearness of blood, was justly condemned j 
and Innocent did not hesitate to visit his sins upon 
the people by a general interdict. This, after a 
short demur from some bishops, was enforced 
throughout France; the dead lay unburied, and 
the living were cut oiF from the offices of religion, 
till Philip, thus subdued, took back his divorced 
wife. The submission of such a prince, not feebly 
superstitious, like his predecessor Robert, nor, 
vexed with seditions, like the emperor Henry IV., 
but brave, firm, and victorious, is perhaps the 
proudest trophy in the scutcheon of Rome. Com- 
pared with this, the subsequent triumph of Inno- 
cent over our pusillanimous John seems cheaply 
gained, though the surrender of a powerful kingdom 
into the vassalage of the pope may strike us as a 
proof of stupendous baseness on one side, and 
audacity on the other.t Yet, under this very pon- 

* Innocent. Opera, t. ii. p. 41 1. any .object to attain, and even Ed- 
Vita Innocent. III. ward I. for some years : the latest 

f The stipulated annual payment payment on record is in the seyen- 

of 1000 marks was seldom made teenth of his rei^. AfVer a lon£ 

by the kings of England ; but one discontinuance, it was demanded 

is almost ashamed that it should in the fortieth of Edward III^ 

ever have been so. Henry III. (1366) but the parliament unani* 

paid it occasionaliy, when he had mously declared that John had no 
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tificate, it was not ubparalleled* Peter II., king of chap. 
Aragon, received at Rome the belt of knighthood , ^^^' . 
and the royal crown from the hands of Innocent eccles. 

POWER. 

III. ; he took an oath of perpetual fealty and obe- 
dience to him and his successors ; he surrendered 
his kingdom, and accepted it again to be held by 
an annual tribute, in return for the protection of 
the Apostolic See.* This strange conversion of 
kingdoms into spiritual fiefs was intended as the 
price of security from ambitious neighbours, and 
may be deemed analogous to the change of alodial 
into feudal, or, more strictly, to that of lay into 
ecclesiastical tenure, which was frequent during 
the turbulence of the darker ages. 

I have mentioned already, that among the new 
pretensions advanced by the Roman See, was that 
of confirming the election of an emperor. It had 
however been asserted rather incidentally, than in 
a peremptory manner. But the doubtful elections 
of Philip and Otho after the death of Henry VI. 
gave Innocent III. an opportunity of maintaining 
more positively this pretended right. In a decretal 
epistle addressed to the duke of Zahringen, the 
object of which is to direct him to transfer his 
allegiance from Philip to the other competitor. In- 
nocent, after stating the mode in which a regular 
election ought to be made, declares the pope's 



right to subject the kingdom to a f. 91. This was not forgotten to- 
superior without tfa«r consent; wards the latter part of the same 
which put an end for ever to the century, when Peter III. was en- 
licadons. Prynne's Constitu- gaged in the Sicilian war, and 



tions, vo\. iiL served as a pretence for the pope's 

* Zurita, Anales de Aragon, t. i. sentence of deprivation. 



284 STATE OF EUROPE 

CHAP, immediate authority to examine, confirm, anoint, 

Vf T 

> ' ' . crown and consecrate the elect emperor, provided 
EccLEs. he shall be worthy; or to reject him, if rendered 
unfit by great crimes, such as sacrilege, heresy, 
perjury, or persecution of the church ; in default 
of election, to supply the vacancy ; or, in the 
event of equal silages, to bestow the empire 
upon any person at his discretion. * The princes 
of Germany were not much influenced by this 
hardy assumption, which manifests the temper of 
Innocent III, and of his court, rather than their 
power. But Otho IV. at his coronation by the 
pope signed a capitulation, which cut off several 
privileges enjoyed by the emperors, even since the 
concordat of Calixtus, in respect of episcopal elec- 
tions and investitures, t 
Papal an- The uoou-day of papal dominion extends from 
tecnthwn. ^^^ poutificatc of lunoccut III. inclusively to that 
^^^' of Boniface VIII. ; or, in other words, through the 
thirteenth century. Rome inspired during this 
age all the terror of her ancient name. She was 
once more the mistress of the world, and kings 
were her vassals. I have already anticipated the 
two most conspicuous instances when her temporal 
ambition displayed itself, both of which are inse- 



* Decretal. 1. i. tit. 6. c. 34. fatuus et haereticus, paganus, per* 

commonly cited Venerabilem. The junis, vel ecclesise persecutor. Et 

rubric or synopsis of this epistle electoribus nolentibus eligere, 

asserts the pope's right electum Papasupplet. Et data paritate to- 

imperatorem examinare, appro- cum eligentium, nee accedente ma^ 

bare, et inungere, consecrare et joreconcordia. Papa potest gratifi- 

coronare, si eat dignus; vel reji- caricuivult. The epistle itself is, if 

cere si est indignus, ut quia sacri- possible, more strongly expressed* 
legus, excommunicatus, tyrannus, f Schmidt, t. iv. p. 149. 175. 
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parable from the civil history of Italy,* In the chap. 
first of these, her long contention with the house , ^^^' , 
of Swabia, she finally triumphed. After his de- eccles. 

POWER. 

position by the council of Lyons, the afiairs of 
Frederic II. went rapidly into decay. With every 
allowance for the enmity of the Lombards, and the 
jealousies of Germany, it must be confessed, that 
the proscription of Innocent IV. and Alexander IV. 
was the main cause of the ruin of his family. 
There is, however, no other instance, to the best 
of my judgement, where the pretended right of 
deposing kings has been successfully exercised. 
Martin IV. absolved the subjects of Peter of 
Aragon from their allegiance, and transferred his 
crown to a prince of France; but they did not 
cease to obey their lawful sovereign. This is the 
second instance which the thirteenth century pre- 
sents of interference on the part of the popes in a 
gi*eat temporal quarrel. As feudal lords of Naples 
and Sicily, they had indeed some pretext for 
engaging in the hostilities between the houses of 
Anjou and Aragon, as well as for their contest 
with Frederic II. But the pontiffs of that age, 
improving upon the system of Innocent IIL, and 
sanguine with past success, aspired to render every 
European kingdom formally dependent upon the 
see of Rome. Thus Boniface VIII., at the insti- 
gation of some emissaries from Scotland, claimed 
that monarchy as paramount lord, and interposed, 

* See above, chapter iii. 
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^yA^' though vainly, the sacred panoply of ecclesiastical 
' rights to rescue it from the arms of Edward I. • 

powral ^^^ general supremacy effected by the Roman 
Canon law. church ovcr mankind in the twelfth and thirteenth 
centuries, derived material support from the pro- 
mulgation of the canon law. The foundation of 
this jurisprudence is laid in the decrees of councils, 
and in the rescripts or decretal epistles of popes 
to questions propounded upon emergent doubts 
relative to matters of discipline and ecclesiastical 
oeconomy. As the jurisdiction of the spiritual 
tribunals increased, and extended to a variety of 
persons and causes, it became almost necessary to 
establish an uniform system for the regulation of 
their decisions. After several minor compilations 
had appeared, Gratian, an Italian monk, published 
about the year 1140, his Decretum, or general 
collection of canons, papal epistles, and sentences 
of fathers, arranged and digested into titles and 
chapters, in imitation of the Pandects, which very 
little before had begun to be studied again with 
great diligence. This work of Gratian, though it 
seems rather an extraordinary performance for the 
age when it appeared, has been censured for noto- 
rious incorrectness as well as inconsistency, and 
especially for the authority given in it to the false 
decretals of Isidore, and consequently to the papal 
supremacy. It fell, however, short of what was 
required in the progress of that usurpation. Gre- 

* Dalrymple's Annals of Scotland, vol. i. p. 267. 
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gory IX. caused the five books of Decretals to be chap. 
published by Raimond de Pennafort in 1234. ^^ ^^^' 



These consist almost entirely of rescripts issued kccles. 
by the later popes, especially Alexander III., In- 
nocent III., Honorius III., and Gregory himself. 
They form the most essential part of the canon 
law, the Decretum of Gratian being comparatively 
obsolete. In these books we find a regular and 
copious system of jurisprudence, derived in a great 
measure from the civil law, but with considerable 
deviation, and possibly improvement Boniface 
VIII. added a sixth part, thence called the Sext, 
itself divided into five books, in the nature of a 
supplement to the other five, of which it follows 
the arrangement, and composed of decisions pro- 
mulgated since the pontificate of Gregory IX, 
New constitutions were subjoined by Clement V. 
and John XXII., under the name of Clementines 
and Extravagantes Johannis; and a few more of 
later pontiffs are included in the body of canon 
law, arranged as a second supplement after the 
manner of the Sext, and called Extravagantes 
Communes. 

The study of this code became of course obliga- 
tory upon ecclesiastical judges. It produced a 
new class of legal practitioners, or canonists ; of 
whom a great number added, like their brethren 
the civilians, their illustrations and commentaries, 
for which the obscurity and discordance of many 
passages, more especially in the Decretum, gave 
ample scope. From the general analogy of the 
canon law to that of Justinian, the two systems 
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became; in a remarkable manner, collateral and 
mutually intertwined, the tribunals governed by 
either of them borrowing their rules of decision 
from the other in cases where their peculiar juris- 
prudence is silent or of dubious interpretation. * 
But the canon law was almost entirely founded 
upon the legislative authority of the pope; the 
decretals are in fact but a new arrangement of the 
bold epistles of the most usurping pontifis, and 
especially of Innocent III., with titles or rubrics, 
comprehending the substance of each in the com- 
piler's language. The superiority of ecclesiastical 
to temporal power, or at least the absolute inde- 
pendence of the former, may be considered as a 
sort of key-note which regulates every passage in 
the canon law. t It is expressly declared, that 
subjects owe no allegiance to an excommunicated 
lord, if* after admonition he is not reconciled to the 
church, t And the rubric prefixed to the declar- 
ation of Fi;ederic II.*s deposition in the council 
of Lyons asserts that the pope may dethrone the 
emperor for lawful causes.§ These rubrics to the 



* Duck, De Usu Juris Civilis, 
l.i. C.8. 

f Constitutiones principum ec- 
clesiasticis constitutionibus non 
preeminent, sed obsequuntur. De- 
cretum, distinct. 10. Statutum 
generate laicorum ad ecclesias vel 
ad ecclesiasticas personas, vel 
eorum bona in earum praejudicium 
non extenditur. Decretw. I. i. tit. 
2. c. 10. Qusecunaue ^principi- 
bus in ordinibus vel in ecclesias- 
ticis rebus decreta inveniuntur, 
nullius auctoritatis esse raonstran- 
tur. Decretum, distinct. 96. 



j: Domino excommunicato ma- 
nente, subditi fidelitatem non de« 
bent; et si longo tempore in ea 
perstiterint, et monitus non pareat 
ecclesise, ab ejus debito absoWiin-> 
tur. Decretal, l.v. tit. 37. c. 13, 
I must acknowledge, that the de- 
cretal epistle of Honorius III. 
scarcely warrants this general pro* 
position of the rubric, though it 
seems to lead to it. 

J Papa imperatorem deppnere 
potest ex causis legitimis. 1. ii. tit» 
13. cii. 
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decretals are not perhaps of direct authority as chap. 
part of the law ; but they express its sense, so as ' . 

to be fairly cited instead of it.* By meatus of her eccles, 

. . -^ , Ti • J • POWER. 

new jurisprudence, Rome acquired in every coun- 
try a powerful body of advocates, who, though 
many of them were laymen, would, with the usual 
bigotry of lawyers," defend every pretension or 
abuse, to which their received standard of authority 
gave sanction, t 

Next to the canon law, I should reckon the Mendicant 

orders. 

institution of the mendicant orders among those 
circumstances which principally contributed to the 
aggrandizement of Rome. JSy the acquisition, 
and in some respects the enjoyment, or at least 
ostentation of immense riches, the ancient mo- 
nastic orders had forfeited much of the public 
esteem, t Austere principles as to the obligation 
of evangelical poverty were inculcated by the 
numerous sectaries of that age, and eagerly re- 



♦ If I understand a bull of Gre- citations from the canon law are 

gory XIII., prefixed to bis recen- not made scientifically; tbe proper 

sion of tbe canon law, he confirms mode of reference is to the first 

the rubrics or glosses along with word ; but the book and title are 

the text ; but I cannot speak with rather more convenient ; and there 

certainty as to his meaning. are not many readers in England 

^ f For the canon law, I have who will detect this impropriety, 
consulted, besides the Corpus Juris J It would be easy to bring evi- 

Canonici, Tiraboschi, Storia della dence from the writings of every 

Litteratura, t. iv. and v. ; Gian- successive century to the general 

none, 1. xiv. c. 3. ; 1. xix. c. 3.; viciousness of the regular clergy, 

1. xxii. c. 8. Fleury, Institutions whose memory it is sometimes the 

au Droit Ecdesiastique, t. i. p. 10. fashion to treat with respect. See 

and 5°* Discours sur THistoire particularly Muratori, Dissert. 65.; 

EccMs. Duck, De Usu Juris Ci- and Fleury, S"* Discours. The 

vilis, 1. i. c. 8. Schmidt, t. iv. latter observes that their great 

p. 39. F. Paul, Treatise of Be- wealth was the cause of this re- 

nefices, c. 31 . I fear that my few laxation in discipline. 

VOL. II. U 
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CHAP, ceived by the people, already much alienated from 
. ^1^' . an established hierarchy. No means appeared so 
Eca.Es. efficacious to counteract this effect, as the institu- 
tion of religious societies, strictly debarred from 
the insidious temptations of wealth. Upon this 
principle were founded the orders of Mendi- 
cant Friars, incapable, by the rules of their foun- 
dation, of possessing estates, and maintained only 
by alms and pious remunerations. Of these the 
two most celebrated were formed by St. Dominic 
and St. Francis of Assisa, and established by the 
authority of Honorius III. in 1216 and 1223. 
These great reformers, who have produced so 
extraordinary an effect upon mankind, were of 
very different characters ; the one, active and fe- 
rocious, had taken a prominent part in the crusade 
against the unfortunate Albigeois, and was among 
the first who bore the terrible name of inquisitor ; 
while the other, a harmless enthusiast, pious and 
sincere, but hardly of sane mind, was much rather 
accessory to the intellectual than to the moral de- 
gradation of his species. Various other mendi- 
cant orders were instituted in the thirteenth cen- 
tury ; but most of them were soon suppressed, and 
besides the two principal, none remain but the 
Augustin and the Carmelites.* 

These new preachers were received with as- 
tonishing approbation by the laity, whose religious 
zeal usually depends a good deal upon their opinion 



* Mosheim's Ecclesiastical Crevier, Histoire de rUniversit^ 
History. Fleury, 8*"' Discours. de Paris, t. i. p.318. 



DURING THE MIDDLE AGES. 291 

of sincerity and disinterestedness in their pastors, chap. 
And the progress of the Dominican and Francis* , ^^^' . 
can friars in the thirteenth century bears a re- eccues. 

POWER. 

markable analogy to that of our English Method- 
ists. Not deviating from the faith of the church, 
but professing rather to teach it in greater purity, 
and to observe her ordinances with greater regu- 
larity, while they imputed supineness and corrup- 
tion to the secular clergy, they drew round their 
sermons a multitude of such listeners as in all ages 
are attracted by similar means. They practised 
all the stratagems of itinerancy, preaching in pub- 
lic streets, and administering the communion on 
a portable altar. Thirty years after their insti- 
tution, an historian complains that the parish 
churches were deserted, that none confessed ex- 
cept to these friars, in short, that the regular 
discipline was subverted.* This uncontrouled pri- 
vilege of performing sacerdotal functions, which 
their modem antitypes assume for themselves, was 
conceded to the mendicant orders by the favour 
of Rome. Aware of the powerful support they 
might receive in turn, the pontiffs of the thir- 
teenth century accumulated benefits upon the 
disciples of Francis and Dominic. They were 
exempted from episcopal authority ; they were 
permitted to preach or hear confessions without 
leave of the ordinary t, to accept of legacies, and 



* Matt. Paris,, p. 607. pales reservatiepiscopis ab homine, 

f Another reason for preferring vel a jure, communiter a Deum 

the friars is given by Archbishop timentibus episcopis ipsis fratribus 

Peckham ; quoniam casus episco- committuntur, et non presby teris, 

U 2 
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CHAP, to inter in their churches. Such privileges could 
, ^^^' . not be granted without resistance from the other 

EccLEs. clergy ; the bishops remonstrated, the university 
of Paris maintained a strenuous opposition ; but 
their reluctance served only to protract the final 
decision. Boniface VIII. appears to have per- 
emptorily established the privileges and immunities 
of the mendicant orders in 1295.* 
. It was naturally to be expected, that the objects 
of such extensive favours would repay their bene- 
factors by a more than usual obsequiousness and 
alacrity in their service. Accordingly, the Domi- 
nicans and Franciscans vied with each other in 
magnifying the papal supremacy. Many of these 
monks became eminent in canon law and scho- 
lastic theology. The great lawgiver of the 
schools, Thomas Aquinas, whose opinions the 
Dominicans especially treat as almost infallible, 
went into the exaggerated principles of his age in 
favour of the see of Rome.t And as the professors 
of those sciences took nearly all the learning and 
logic of the times to their own share, it was hardly 
possible to repel their arguments by any direct 

guoruvi shtplicUas non sufficit aBs mies of the mendicants, especially 

dirigendis. Wilkins, Concilia, t.ii. William St. Amour, that the pope 

p. 169. could not give them a privilege to 

♦ Crevier, Hist, de 1' University preach or perform the other duties 

de Paris, t. i. et t. ii. passim, of the parish priests. Thomas 

Fleury, ubi supra. Hist, du Droit Aquinas answered, that a bishop 

EcclesiastiqueFran(ois,t.i. p.394. might perform any spiritual func- 

396. 446. Collier's Ecclesias* tions within his diocese, or commit 

tical History, vol. i. p. 437. 448. the charge to another instead, and 

452. Wood's Antiquities of Ox- that the pope, beins to the whole 

ford, vol. i. p. 376. 480. (Gutch's church what a bi&op is to his 

edition.) diocese, might do the same every 

f It was maintained by the ene- where. Crevier, t. i. p. 474. 
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reasoning. But this partiality of the new monastic chap. 
orders to the popes must chiefly be understood to ^ ^^^' 



apply to the thirteenth century, circumstances oc- eccles. 

^^ . . , , . 1 . , POWER. 

currmg m the next, which gave m some degree a 
different complexion to their dispositions in respect 
of the Holy See. 

We should not overlook, among the causes that p»p*i «js8- 
contributed to the dommion of the popes, their ofmarriage. 
prerogative of dispensing with ecclesiastical ordi- 
nances. The most remarkable exercise of this was 
as to the canonical impediments of matrimony. 
Such strictness as is prescribed by the Christian 
religion with respect to divorce was very unpalat- 
able to the barbarous nations. They in fact paid 
it little regard; under the Merovingian dynasty, 
even private men put away their wives at plea- 
sure.* In many capitularies of Charlemagne, we 
find evidence of the prevailing licence of repudia- 
tion and even polygamy, t The principles which 
the church inculcated were in appearance the very 
reverse of this laxity ; yet they led indirectly to 
the same effect. Marriages were forbidden, not 
merely within the limits which nature, or those 



* Marculfi Formulae, l.ii. c.30. Charlemagne seems to imply, that 

f Although a man mi^ht not polygamy was not unknown even 

marry again, when his wife had among priests. Si sacerdotes plu- 

taken the veil, he was pennitted res uxores habuerint, saeerdotio 

to do so, if she was infected with pnventur ; quia saecularibus dete- 

the leprosy. Compare Capitularia riores sunt. Capitul. A. D. 769. 

Pippini, A. D. 752 and 755. If This seems to imply that their 

a woman conspired to murder her marriage with one was allowable, 

husband, he might re-marry. Id. which nevertheless is contradicted 

A. !D. 753. A large projportion of by other passages in the Capita- 

Pepin's laws relate to incestuous laries. 
connexions and divorces. One of 

u 3 
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inveterate associations which we call nature, have 
rendered sacred» but as far as the seventh d^ree 
of collateral consanguinity, computed from a com- 
mon ancestor,* Not only was a^nity, or relation- 
ship by marriage, put upon the same footing as 
that by blood ; but a fantastical connexion, called 
spiritual affinity, was invented in order to pro- 
hibit marriage, between a sponsor and godchild. 
An union, however innocently contracted, between 
parties thus circumstanced might at any time be 
dissolved, and their subsequent cohabitation for- 
bidden ; though their children, I believe, in cases 
where there had been no knowledge of the im- 
pediment, were not illegitimate. One readily 
apprehends the facilities of abuse to which all this 
led ; and history is full of dissolutions of marriage, 
obtained by fickle passion or cold-hearted am- 
bition, to which the church has- not scrupled to 
pander on some suggestion of relationship. It is 
so difficult to conceive, I do not say any reasoning, 
but any honest superstition, which could have 
produced those monstrous regulations, that I was 
at first inclined to suppose them designed to give, 
by a side wind, that facility of divorce which a 



* See the canonical computation 
explained in St. Marc, t. iii. 
p. 376. Also in Blackstone's Law 
Tracts, Treatise on Consanguinity. 
In the eleventh century, an opinion 
began to gain ground in Italy, that 
third cousins might marry, being 
in the seventh degree according 
to the civil law. Peter Damian, a 
passionate abettor of Hildebrand 



and his maxims, treats this with 
horror, and calls it an heresy. 
Fleury, t. xiii. p. 152. St. Marc, 
ubi supra. This opinion was sup- 
ported by a reference to the In- 
stitutes of Justinian ; a proof, 
among several others, how much 
earlier that book was known than 
is vulgarly supposed. 
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licentious people demanded, but the church could chap, 

VII 

not avowedly grant. This refinement would how- * , 

ever be unsupported by facts. The prohibition is ecclks, 

POWER* 

very ancient, and was really derived from the 
ascetic temper which introduced so many other 
absurdities.* It was not until the twelfth century 
that either this or any other established rules of 
discipline were supposed liable to arbitrary dis* 
pensation ; at least the stricter churchmen had 
always denied that the pope could infringe canons, 
nor had he asserted any right to do so.t But 
Innocent III. laid down as a maxim, that out of 
the plenitude of his power, he might lawfully 
dispense with the law; and accordingly granted, 
among other instances of this prerogative, dis- 
pensations from impediments of marriage to the 
emperor Otho IV. t Similar indulgences were 
given by his successors, though they did not 
become usual for some ages. The fourth Lateran 
Council in 1215 removed a great part of the 
restraint, by permitting marriages beyond the 
fourth degree, or what we call third cousins § ; and 
dispensations have been made more easy, when it 

* Gregory I. pronounces matri- as to canonical penances, but not 

mony to be unlawful as far as the prospectively to authorize a breach 

seventh degree; and even, if I un- of discipline. Gratian asserts that 

derstand his meaning, as long as the pope is not bound by the ca- 

any relationship could be traced ; nons ; in which, Fleury observes, 

which seems to have been the he goes beyond the False Decre- 

maxira of strict theologians, though tals. Septieme Discours, p. 291 . 
not absolutely enforced. DuCanee, j: Secundum plenitudineni po* 

y. Oeneratio. Fleury, Hist. £c- testatisdejurepossuraus supra jus 

cl^s. t. ix. p. 211. dispensare. Schmidt, t.iv. p. 235. 

JDe Marca, 1. iii. cc. 7, 8. 14. ^ Fleury, Institutions au Droit 

midt, t. iv. p. 2li5, Dispense- Eccl^siasUque, t. i. p. 296. 
tions were originally granted only 

U 4 
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Dispensa- 
tions from 
promissory 
oatbs. 



was discovered that they might be converted into 
a source of profit. They served a more important 
purpose by rendering it necessary for the princes 
of Europe, who seldom could marry into one an- 
other's houses without transgressing the canonical 
limits, to keep on good terms with the court of 
Rome, which, in several instances that have been 
mentioned, fulminated its censures against sove- 
reigns who lived without permission in what was 
considered an incestuous union. 

The dispensing power of the popes was exerted 
in several cases of a temporal nature, particularly 
in the legitimation of children, for purposes even 
of succession. This Innocent III. claimed as an 
indirect consequence of his right to remove the 
canonical impediment which bastardy offered to 
ordination ; since it would be monstrous, he says, 
that one who is legitimate for spiritual functions 
should continue otherwise in any civil matter.* 
But the most important and mischie\'^ous species of 
dispensations, was from the observance of pro- 
missory oaths. Two principles are laid down in 
the decretals ; that an oath disadvantageous to the 
church is not binding ; and that one extorted by 
force was of slight obligation, and might be 
annulled by ecclesiastical authority, t As the first 



♦ Decretal 1. iv. tit. 17. c. 13. 

f Juramentum contra utilitatem 
ecclesiasticam prsestitum non tenet. 
Decretal, l.ii. tit. 24. c.27. etSext. 
]. i. tit. 1 1 . c. 1 . A juramento per 
inetum extorto ecclesia solet ab> 
Botvere, et ejus transgressores ut 



peccantes mortaliter non punien- 
tur. Eodem lib. et tit. c. 15. The 
whole of this title in the decretals 
upon oaths seems to have given the 
first opening to the lax casuistry 
of succeeding times. 
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of these maxims gave the most unlimited privilege 
to the popes of breaking all faith of treaties which 
thwarted their interest or passion, a privilege 
which they continually exercised*, so the second 
was equally convenient to princes, weary of ob- 
serving engagements towards their subjects or 
their neighbours. They reclaimed with a bad 
grace against the absolution of their people from 
allegiance by an authority to which they did not 
scruple to repair in order to bolster up their own 
perjuries. Thus Edward I., the «trenuous asserter 
of his temporal rights, and one of the first who 
opposed a barrier to the encroachments of the 
clergy, sought at the hands of Clement V, a dis- 



CHAP. 
VII. 

ECCLKS. 
VOWEli. 



* Take one instance out ofmany. 
— Picdnino, the famous condot- 
tiere of the fifteenth century, had 
promised not to attack Francis 
Sforza, at that time engaged against 
the pope. EugeniusIV. (the same 
excellent person who had annulled 
the compactata with the Hussites, 
releasing those who had sworn to 
them, and who afterwards made the 
king of Hungary break his treaty 
with Amurath II.) absolves him 
from this promise, on the express 
ground that a treaty disadvanta^ 
geous to the church ought not to be 
kept. Sismondi, t.ix. p. 196. The 
church, in that age, was synony- 
mous with the papal territories m 
Italy. 

It was in conformity to this 
sweeping principle of ecclesiasti- 
cal utility, that Urban VI. made 
the following solemn and general 
declaration against keeping faith 
with heretics. Attendentes quod 
hujusmodi confcederationes, colli- 
gationes, et ligae seu conventiones 



factae cum hujusmodi haereticis seu 
schismaticis postquam tales eifecti 
erant, sunt temerariee, illicitae, et 
ipso jure nullae, (etsi forte ante 
ipsorum lapsum in schisma, seu 
haeresin initae, seu factae fuissent,) 
etiam si forent juramento vel fide 
data firmatae, aut confirmatione 
apostolica vel quacunque firmitate 
alia roboratae, postquam tales, ut 
praemittitur, sunt efiecti. Kymer, 
t.vii. p. 352. 

It was of little consequence that 
all divines and sound interpreters 
of canon law maintain that the 
pope cannot dispense with the 
divine or moral law, as De Marca 
tells us, 1. iii. c. 15., though he 
admits that others of less sound 
judgement assert the contrary ; as 
was common enough, I believe, 
among the Jesuits at the beginning 
of the seventeenth century. His 
power of interpreting the law was 
of itself a privilege of dispensing 
with it. 
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CHAP, pensation from his oath to observe the great statute 
' / ' against arbitrary taxation. 

PowE^* In all the earlier stages of papal dominion, the 
supreme head of the church had been her guardian 
SentTo?" *^^ protector ; and this beneficent character ap- 
^omif* peared to receive its consummation in the result 
ciectiont. ^£ ^1^^^ arduous struggle which restored the an- 
cient practice of free election to ecclesiastical 
dignities. Not long however after this triumph 
had been obtained, the popes began by Uttle and 
little to interfere with the regular constitution. 
Their first step was conformable indeed to the 
prevailing system of spiritual independency. By 
the concordat of Calixtus, it appears that the de- 
cision of contested elections was reserved to the 
emperor, assisted by the metropolitan and sufii*a- 
gans. In a few cases during the twelfth century, 
this imperial prerogative was exercised, though 
not altogether undisputed.* But it was consonant 
to the prejudices of that age to deem the supreme 
pontiff a more natural judge, as in other cases of 
appeal. The point was early settled in England, 
where a doubtful election to the archbishopric of 
York, under Stephen, was referred to Rome, and 
there kept five years in litigation.t Otho IV. sur- 
rendered this among other rights of the empire to 



* Schmidt, t. iii. p. 299.; t. iv. not perhaps till the thirteenth cen- 

p. 149. According to the concor- tuTy. Compare Schmidt, t. iii. 

dat, elections ought to be made in p. 296. ; t. iv. p. 146. 
the presence of the emperor, or his f Henry's Hist, of England, vol. 

officers; but the chapters contrived v. p. 324. Lyttleton's Henry IL 

to exclude them by degrees, though vol.i. p. 356. 
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Innocent III. by his capitulation * ; and from that 
pontificate the papal jurisdiction over such contro- 
versies became thoroughly recognized. But the 
real aim of Innocent, and perhaps of some of his 
predecessors, was to dispose of bishoprics, under 
pretext of determining contests, as a matter of 
patronage. So many rules were established, so A"*'®" 
many formalities required by their constitutions, tronage. 
incorporated afterwards into the canon law, that 
the court of Rome might easily find means of 
annulling what had been done by the chapter, 
and bestowing the see on a favourite candidate, t 
The popes soon assumed not only a right of de- 
cision, but of devolution ; that is, of supplying the 
want of election, or the unfitness of the elected, 
by a nomination of their own.t Thus Archbishop 
Langton, if not absolutely nominated, was at least 
chosen in an invalid and compulsory manner, by 
the order of Innocent III. ; as we may read in our 
English historians. And several succeeding arch- 
bishops of Canterbury equally owed their promo- 
tion to the papal prerogative. Some instances of 



* Schmidt, t. iv. p. 149. One 
of these was the tpoUnm, or move- 
able estate of a bishop, which the 
emperor was used to seize upon his 
decease, p. 154. It was certainly 
R very ieonine prerogative ; but the 
popes did not fail at a subsequent 
time to claim it for themselves. 
Fleury, Institutions au Droit, t. i. 
p. 425. Lenfant, Concile de Con- 
stance, t. ii. p. 130. 

t F. Paul, c. 30. Schmidt, 
t.iv. p. 177. 247. 

X Thus we find it expressed, as 



captiously as words could be de- 
vised, in the decretals, 1. i. tit. 6. 
c. 22. Elect us a majori et saniori 
parte capituli, si est, et erat ido- 
neus tempore electionis, conflrma- 
bitur: si autem erit indignus in 
ordinibus scientia vel aetate, et fuit 
scienter electus, electus a minori 
parte, si est dignus, confirmabitur. 
A person canonically disquali- 
fied when presented to the pope for 
confirmation was said to be postt^ 
IcUtu, not elccltts. 



300 STATE OF EUROPE 

CHAP, the same kind occurred in Germany, and it became 

, ^^^' , the constant practice in Naples.* 

EccLES. While the popes were thus artfiilly depriving the 
chapters of their right of election to bishoprics, 

Mtoiutf. they interfered in a more arbitrary manner with 
the collation of inferior benefices. This began, 
though in so insensible a manner as to deserve no 
notice but for its consequences, with Adrian IV., 
who requested some bishops to confer the next be- 
nefice that should become vacant on a particular 
clerk, t Alexander III. used to solicit similar 
favours, t These recommendatory letters were 
called mandats. But though such requests grew 
more frequent than was acceptable to patrons, 
they were preferred in moderate language, and 
could not decently be refused to the apostolic 
chair. Even Innocent III. seems in general to be 
aware that he is not asserting a right ; though in 
one instance, I have observed his violent temper 
break out against the chapter of Poitiers, who had 
made some demur to the appointment of his clerk, 
and whom he threatens with excommunication 
and interdict. § But, as we find in the history of 
all usurping governments, time changes anomaly 
into system, and injury into right; examples beget 
custom, and custom ripens into law ; and the 
doubtful precedent of one generation becomes the 
fundamental maxim of another. Honorius III. 



* Giannone, I. xiv. c.6.; 1. xix. verifier leg Dates, t. i. p. 288. En- 
c. 5. cyclopedic, art. Mandats. 

t St. Marc, t.v. p. 41. Artde ± Schmidt, t.iv. p. 239. 

} Innocent. III. Opera, p. 502, 
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requested that two prebends in every church chap. 
might be preserved for the Holy See ; but neither v_.,r-^ 
the bishops of France nor England, to whom he fg^^if; 
preferred this petition, were induced to comply 
with it* Gregory IX. pretended to act gene- 
rously in limiting himself to a single expectative, 
or letter directing a particular clerk to be provided 
with a benefice in every church, t But his prac- 
tice went much farther. No country was so in- 
tolerably treated by this pope and his successors 
as England, throughout the ignominious reign of 
Henry HI. Her church seemed to have been so 
richly endowed only as the free pasture of Italian 
priests, who were placed, by the mandatory letters 
of Gregory IX. and Innocent IV,, in all the best 
benefices. If we may trust a solemn remonstrance 
in the name of the whole nation, they drew from 
England, in the middle of the thirteenth century, 
sixty or seventy thousand marks every year ; a 
sum far exceeding the royal revenue, t This was 
asserted by the English envoys at the council of 
Lyons. But the remedy was not to be sought 
in remonstrances to the court of Rome, which 
exulted in the success of its encroachments. 
There was no defect of spirit in the nation to 
oppose a more adequate resistance ; but the indi- 
vidual upon the throne sacrificed the public in- 
terest sometimes through habitual timidity, some- 
times through silly ambition. If England however 



♦ Matt. Paris, p. 267. De + F. Paul on Benefices, c. 30. 
Marca, I, i?. c. 9. % M. Paris, p. 579. 740. 
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suffered more lemaiiuiUj, yet other countries 
were &r from being untouched* A German 
writer about the beginning of the fourteenth 
century mentions a cathedral, where out of about 
thirty-five vacancies of prebends that had occurred 
within twenty years, the r^ular patron had filled 
only two.* Tlie case was not very difierent in 
France, where the continual usurpations of the 
popes are said to have produced the celebrated 
Pragmatic Sanction of St. Louis. This edict, 
which is not of undisputed authority, contains 
three important provisions ; namely, that aU pre- 
lates and other patrons shall enjoy their full rights 
as to the collation of benefices, according to the 
canons ; that churches shall possess freely their 
rights of election ; and that no tax or pecuniary 
exaction shall be levied by the pope, without con- 
sent of the king, and of the national church, t 
We do not find, however, that the French govern- 
ment acted up to the spirit of this ordinance, if it 
be genuine ; and the Holy See continued to invade 
the rights of collation with less ceremony than 
they had hitherto used. Clement IV. published a 



• Schmidt, tvi. p. 104. 

f Ordomiancef des Rois de 
France, t. i. p. 97. There are se- 
veral material objections to the 
authenticity of this edict, and in 
particular that we do not find the 
King to have had any previous dif- 
ferences with the see of Rome; on 
the contrary, he was just indebted 
to Clement IV. for bestowing the 
crown of Naples on his brother 
the count of Provence. Velly has 



defended it, Hist, de France, t. vi. 
p. 57. ; and in the opinion of the 
learned Benedictine editors of 
L'Art de verifier les Dates, t. i. 
p. 585., cleared up all difficulties as 
to its genuineness. In fact, how- 
ever, the Pragmatic Sanction of St. 
Louis stands by itself, and can 
only be considered as a protesta- 
tion against abuses whicn it was 
still impossible to suppress. 
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bull in 1266, which, after asserting an absolute 
prerogative of the supreme pontiff to dispose of all 
preferments, whether vacant or in reversion, con- 
fines itself in the enacting words to the reserva- 
tion of such benefices as belong to persons dying 
at Rome (vacantes in curia).* These had for 
some time been reckoned as a part of the pope's 
special patronage ; and their number, when all 
causes of importance were drawn to his tribunal, 
when metropolitans were compelled to seek their 
pallium in person, and even by a recent constitu- 
tion exempt abbots to repair to Rome for con- 
firmation t, not to mention the multitude who 
flocked thither as mere courtiers and hunters after 
promotion, must have been very considerable. Bo- 
niface VIII. repeated this law of Clement IV. in a 
still more positive tonet ; and Clement V. laid down 
as a maxim, that the pope might freely bestow, as 
universal patron, all ecclesiastical benefices. § In 
order to render these tenable by their Italian 
courtiers, the canons against pluralities and non- 
residence were dispensed with ; so that individuals 
were said to have accumulated fifty or sixty pre- 
ferments. II It was a consequence from this extra- Prorisiom, 

* reserves, 

vagant principle, that the pope might prevent *«• 
the ordinary collator upon a vacancy ; and as this 



♦ Sext. Decretal. 1. iii. t. iv. 
c. 2. F. Paul on Benefices, c. 35. 
This writer thinks the privilege of 
nominating benefices vacant in 
curia to have been among the first 
claimed by the popes, even before 
the usage of mandats. c. 30. 

f Matt. Paris, p. 817. 



J Sext. Decretal. Liii. t.iv. c.3. 
He extended the vacancy in curia 
to all places within two days' jour- 
ney of the papal court. 

§ F. Paul, c. 35. 

II Id. c. 33, 34, 35. Schmidt, 
t.iv. p. 104. 
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CHAP, could seldom be done with sufficient expedition 



VII. 



in places remote from his court, that he might 
EccLRs. make reversionary grants during the life of an 
incumbent, or reserve certain benefices specifically 
for his own nomination. 
SiSn^tbe '^^^ persons as well as estates of ecclesiastics 
clew were secure from arbitrary taxation, in all the 
kingdoms founded upon the ruins of the empire, 
both by the common liberties of freemen, and 
more particularly by their own immunities and the 
horror of sacrilege.* Such at least was their 
legal security, whatever violence might occasion- 
ally be practised by tyrannical princes. But this 
exemption was compensated by annual donatives, 
probably to a large amount, which the bishops 
and monasteries were accustomed, and as it were 
compelled, to make to their sovereigns, t They 
were subject also, generally speaking, to the feu- 
dal services and prestations. Henry I. is said to 
have extorted a sum of money from the English 
church, t But the first eminent instance of a 
general tax required from the clergy was the 
famous Saladine tithe; a tenth of all moveable 
estate, imposed by the kings of France and Eng- 
land upon all their subjects, with the consent of 
their great councils of prelates and barons, to 
defray the expense of their intended crusade. 
Yet even this contribution, though called for by 
the imminent peril of the Holy Land after the 

*Muratori,Di88ert.70. Schmidt, -f Id. Ibid. Du Caoge, v. Dona, 
t. iii. p.211. :}: Eadmer, p. 83. 
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capture of Jerusalem, was not paid without re- chap. 



VII. 



lucbince; the clergy doubtless anticipating the 
future extension of such a precedent.* Many eccles. 
years had not elapsed, when a new demand was 
made upon them, but from a different quarter. 
Innocent III. (the name continually recurs when 
we trace the commencement of an usurpation) im- 
posed in 1199 upon the whole church a tribute of 
one-fortieth of moveable estate, to be paid to his 
own collectors ; but strictly pledging himself that 
the money should only be applied to the purposes 
of a crusade.t This crusade ended, as is well 
known, in the capture of Constantinople. But 
the word had lost much of its original meaning ; 
or rather that meaning had been extended by 
ambition and bigotry. Gregory IX. preached a 
crusade against the emperor Frederic, in a quarrel 
which only concerned his temporal principality; 
and the church of England was taxed by his au- 
thority to carry on this holy war. t After some 



* Schmidt, t.iv. p. 212. Lyt- had any tincture of Greek litera- 
tleton*8 Henry II. vol. iiL p. 472. ture, Matthew Paris gives him a 
Velly, t.iii. p. 316. high character, which he deserved 
+ Innocent. Opera, p. 266. for his learning and integrity ; one 
j: M. Paris, p. 470. It was of his commendations is for keep- 
hardly possible for the clergy to ing a good table. But Grosstete 
make any effective resistance to appears to have been imbued in a 
the pope, without unravelling a great degree with the spirit of his 
tissue which they had been assi- age, as to ecclesiastical power, 
duously weaving. One Endish though unwilling to yield it up to 
prelate distinguished himself in the pope : and it is a strange thing 
this reign by his strenuous pro- to reckon him amon^ the precur- 
testation against all abuses of the sors of the Reformation. M. Pa^. 
church.This was Robert Grosstete, ris, p,754. Berineton's Literary 
bishop of Lincoln, who died in History of the Middle Ages, 
1253, the most learned English* p;378. 
man of his time, and the first who 

VOL. IF. X 
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CHAP, opposition the bishops submitted ; and from that 
. ^ ' . time no bounds were set to the rapacity of papal 

ECCLE8 exactions. The usurers of Cahors and Lomfaardy, 
residing in London, took up the trade of agency 
for the pope ; and in a few years, he is said, partly 
by levies of money, partly by the revenues of 
benefices, to have plundered the kingdom of 
950,000 marks ; a sum equivalent, I think, to not 
less than fifteen millions sterling at present. In- 
nocent IV., during whose pontificate the tyranny 
of Rome, if we consider her temporal and spiritual 
usurpations together, reached perhaps its zenith, 
hit upon the device of ordering the English pre- 
lates to furnish a certain number of men at arms 
to defend the church at their expense. This would 
soon have been commuted into a standing escuage 
instead of military service.* But the demand was 
perhaps not complied with, and we do not find it 
repeated. Henry III.'s pusillanimity would not 
permit any effectual measures to be adopted ; and 
indeed he sometimes shared in the booty, and was 
indulged with the produce of taxes imposed upon 
his own clergy to defray the cost of his projected 
war against Sicily, t A nobler example was set by 
the kingdom of Scotland : Clement IV. having. 



* M. Paris, p. 613. It would St. Alban's; and the same remark 

be endless to multiply proofs from is probably applicable to his love 

Matthew Paris, which indeed oc- of civil liberty, 

cur in almost every pare. His f Rymer, t.i. p.599, &c. The 

laudable zeal against papal tyran- substance of English ecclesiastical 

ny, on which some protestant history during the reign of Henry 

writers have been so pleased to III. may be collected from Henry, 

dwell, wiis a little stimulated by and still better from Ck>llier. 
personal feelings for the abbey of 
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in 1267, granted the tithes of its ecclesiastical chap, 
revenues for one of his mock crusades. King Alex- , 



ander III., with the concurrence of the church ^ccles. 

POWER. 

stood up against this encroachment, and refused 
the legate permission to enter his dominions, • 
Taxation of the clergy was not so outrageous in 
other countries ; but the popes granted a tithe of 
benefices to St. Louis for each of his own crusades, 
and also for the expedition of Charles of Anjou 
against Manfred, t In the council of Lyons, held 
by Gregory X. in 1274, a general tax of the same 
proportion was imposed on all the Latin church, 
for the pretended purpose of carr)dng on a holy 
want 

These gross invasions of ecclesiastical property. Disaffection 
however submissively endured, produced a very IgJJ^^**^ 
general disaffection towards the court of Rome. 
The reproach of venality and avarice was not 
indeed cast for the first time upon the sovereign 
pontiffs y but it had been confined, in earlier ages, 
to particular instances, not affecting the bulk of 
the catholic church. But, pillaged upon every 
slight pretence, without law and without redress, 
the clergy came to regard their once paternal 
monarch as an arbitrary oppressor. All writers of 
the thirteenth and following centuries complain in 
terms of unmeasured indignation, and seem almost 
ready to reform the general abuses of the church. 



* Dalrymple's Annals of Scot- J Idem, t.vi. p. 308. St. Marc, 

land, vol. i, p. 179. t. vi. p. 347. 

f Velly, t. iv. p. 343. ; t. v. 
p. 343. ; t. vi. p. 47. 
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CHAP. They distinguished however clearly enough be- 
. tween the abuses which oppressed them and those 
Eco^s. which it was their interest to preserve, nor had the 
least intention of waving their own immunities 
and authority. But the laity came to more uni- 
versal conclusions. A spirit of inveterate hatred 
grew up among them, not only towards the papal 
tyranny, but the whole system of ecclesiastical 
independence. The rich envied and longed to 
plunder the estates of the superior clergy ; the 
poor learned from the Waldenses and other sec- 
taries to deem such opulence incompatible with 
the character of evangelical ministers. The iti- 
nerant minstrels invented tale* to satirize vicious 
priests, which a predisposed multitude eagerly 
swallowed. If the thirteenth century was an age 
of more extravagant ecclesiastical pretensions than 
any which had preceded, it was certainly one in 
which the disposition to resist them acquired 
greater consistence. 
Progrew of Xo rcsist had indeed become strictly necessary, 
tuln""*****^ if the temporal governments of Christendom would 
occupy any better station that that of officers 
to the hierarchy. I have traced already the first 
stage of that ecclesiastical jurisdiction, which, 
through the partial indulgence of sovereigns, es- 
pecially Justinian and Charlemagne, had become 
nearly independent of the civil magistrate. Se- 
veral ages of confusion and anarchy ensued, dur- 
ing which the supreme regal authority was liter- 
ally suspended in France, and not much respected 
in some other countries. It is natural to suppose^ 
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that ecclesiastical jurisdiction, so far as even that 
was regarded in such barbarous times, would be 
esteemed the only substitute for coercive law, and 
the best security against wrong. But I am not 
aware that it extended itself beyond its former 
limits, till about the beginning of the twelfth 
century. From that time it rapidly encroached 
upon the secular tribunals, and seemed to threaten 
the usurpation of an exclusive supremacy over all 
persons and causes. The bishops gave the ton- 
sure indiscriminately, in order to swell the list of 
their subjects. This sign of a clerical state, 
though below the lowest of their seven degrees of 
ordination, implying no spiritual office, conferred 
the privileges and immunities of the profession on 
all who wore an ecclesiastical habit, and had only 
once been married.* Orphans and widows, the 
stranger and the poor, the pilgrim and the leper, 
under the appellation of persons in distress (mise- 
rabiles personae), came within the peculiar cogni- 
zance and protection of the church ; nor could 
they be sued before any lay tribunal. And the 
whole body of crusaders, or such as merely took 
the vow of engaging in a crusade, enjoyed the 
same clerical privileges. 
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* Clerici qui cum unicis et vir- 
ginibns contraxerunt, si tonsuram 
et vestea deferent clericales, privi- 

legium retineant prasenti de- 

claramus edicto, hujusmodi cle- 
ricos conjugatos pro commissis ab 
iis excessibus vel delictis, trahi 
non posse criminaliter aut civiliter 
ad judicium saeculare. Bonifacius 
OctavuSy in Sext. Decretal, l.iii. 



tit. ii. c.i. Philip the Bold, how- 
ever, had subjected these married 
clerks to taxes, and later ordinances 
of the French kings rendered them 
amenable to temporal jurisdiction ; 
from which, in Naples, by various 
provisions of the Angevin line, 
they always continued free. Gian- 
none, 1. xix. c.5. 
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But where the character of the litigant parties 
could not, even with this large construction, be 
brought within their pale, the bishops found a 
pretext for their jurisdiction in the nature of the 
dispute. Spiritual causes alone, it was agreed, 
could appertain to the spiritual tribunal. But the 
word was indefinite ; and according to the inter- 
preters of the twelfth century, the church was 
always bound to prevent and chastise the com- 
mission of sin. By this sweeping maxim, which 
we have seen Innocent III. apply to vindicate his 
controul over national quarrels, the common dif- 
ferences of individuals, which generally involve 
some charge of wilful injury, fell into the hands 
of a religious judge. One is almost surprised to 
find that it did not extend more universally, and 
might praise the moderation of the church. Real 
actions or suits relating to the property of land, 
were always the exclusive province of the lay 
court, even where a clerk was the defendant** 
But the ecclesiastical tribunals took cognizance 
of breaches of contract, at least where an oath had 
been pledged, and of personal trusts, t They had 
not only an exclusive jurisdiction over questions 
immediately matrimonial, but a concurrent one 
with the civil magistrate in France, though never 



♦ Decretal. Lii. tii. Ordon* 
Dances des Rois, t.i. p. 40. (A. D. 
1189.) In the council of Lam- 
beth in 1261, the bishops claim a 
right to jud^e inter clericos suos, 
vel inter laicos concjuerentes et 
clericos defendentes, in personali- 



bus actionibus super contractibus, 
aut delictis, aut quasi, i. e. quasi 
delictis. Wilkins, Concilia, t.i. 
p. 747. 

f Ordonnances des RoLs» 
p.3l9. (A.D. 1290.) 
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in England) over matters incident to the nuptial chap. 
contract, as claims of marriage portion, and of , ^^' . 
dower.* They took the execution of testaments eccles 
into their hands, on account of the legacies to 
pious uses, which testators were advised to be* 
queath.t In process of time, and under favour- 
able circumstances, they made still greater strides. 
They pretended a right to supply the defects, the 
doubts, or the negligence of temporal judges ; and 
invented a class of mixed causes, whereof the lay 
or ecclesiastical jurisdiction took possession ac* 
cording to priority. Besides this extensive autho^ 
rityin civil disputes, they judged of some offences, 
which naturally belong to the criminal law, as 
well as of some others, which participate of a civil 
and criminal nature. Such were, perjury, sacri- 
lege, usury, incest, and adultery t ; from the pu- 
nishment of all which the secular magistrate re- 
frained, at least in England, after they had become 
the province of a separate jurisdiction. Excom- 
munication still continued the only chastisement 
which the church could directly inflict. But the 
bishops acquired a right of having their own pri- 



* Ordonnances des Rois, p. 40. ton's Hist, of Scotland, voL i. 

121.220.319. p. 173, 

f Id. p. 319. Glanvil, 1. vii. J It was a maxim of the canon, 
C.7. Sancno IV. gave the same ju- as well as the common law, that 
rUdiction to the clergy of Castile, no person shouki be punished 
Teoria de las Cortes, t. iii. p. 20. ; twice for the same offence ; there- 
and in other respects followed the fore, if a clerk had been degraded, 
example of his father Alfonso X. or a penance imposed on a lay- 
in fiivouring their encroachments, man, it was supposed unjust to 
The church of Scotlmd seems to proceed against htm in a temporal 
have had nearly the same jurisdio coiut. 
tion as that of England. Pinker- 
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and immu- 
nity. 



sons for lay offenders*, and the monasteries wer6 
the appropriate prisons of clerks. Their sentences 
of excommuication were enforced by the tem- 
poral magistrate by imprisonment or sequestra- 
tion of effects ; in some cases by confiscation or 
death.t 

The clergy did not forget to secure along with 
this jurisdiction their own absolute exemption 
from the criminal justice of the state. This, as I 
have above mentioned, had been conceded to them 
by Charlemagne ; but how far the same privilege 
existed in countries not subject to his empire, 
such as England, or even in France and Germany 
during the three centuries afle^ his reign, is what 
I am not able to assert. The False Decretals con- 
tain some passages in favour of ecclesiastical im- 
munity, which Gratian repeats in his collection, t 
About the middle of the twelfth century the prin- 
ciple obtained general reception, and Innocent 
III. decided it to be an inalienable right of the 
clergy, whereof they could not be divested even 



* Charlemagne is said by Gian- 
Done to have permitted the bishops 
to have prisons of their own, l.vi. 
c. 7. 

f Giannone, 1. xix. c. 5. t. iiL 
Schmidt, t. iv. p. 195.; t. vi. 
p. i 25. Fleury, 7~ Discours, Mem. 
de I'Acad. des Inscript. t. xxxix. 
p. 603. Ecclesiastical jurisdic- 
tion not having been uniform in 
different a^es and countries, it is 
difficult, without much attention, 
to distinguish its general and per- 
manent attributes from those less 
completely established. lis de- 



scription as given in the Decretals, 
lib. ii. tit. ii. De foro competenti, 
does not support the. pretensions 
made by the canonists ; nor come 
up to the sweeping definition of 
ecclesiastical jurisdiction by Boni- 
face VIIL in the Sext. 1. iii. tit. 
xxiii. c. 40. sive ambee partes hoc 
voluerint, sive una super causis 
ecclesiasticis, sive quae ad forum 
ecclesiasticum rationepersonaruro, 
negotiorum, vel rerum de jure vel 
de antiqua consuetudine pertinere 
noBcuntur. 

J Fleury, 7°* Discourse 
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by their own consent.* Much less were any con- chaf 
stitutions of princes, or national usages deemed of ^ 



VII. 



force to abrogate such an important privilege.t ^ccles. 
These, by the canon law, were invalid when they 
affected the rights and liberties of holy church t 
But the spiritual courts were charged with scan- 
dalously neglecting to visit the most atrocious 
offences of clerks with such punishment as they 
could inflict. The church could always absolve 
from her own censures ; and confinement in a 
monastery, the usual sentence upon criminals, was 
frequently slight and temporary. Several instances 
are mentioned of heinous outrages that remained 
nearly unpunished through the shield of ecclesias- 
tical privilege. § And as the temporal courts re- 
fused their assistance to a rival jurisdiction, the 
clergy had no redress for their own injuries, and 
even the murder of a priest at one time, as we are 
told, was only punishable by excommunication.il 

Such an incoherent medley of laws and magis- Endeavoars 
trates, upon the symmetrical arrangement of |rcM*itjn*" 
which all social oeconoray mainly depends, could 
not fail to produce a violent collision. Every 
sovereign was interested in vindicating the autho- 



♦ Fl6ury, 7"* Disc. Institutions § Collier, vol.L p. 351. It is 

au Droit Eccl^. t.'ii. p. S. laid down in the canon laws that 

f In criminalibus causis in nullo a layman cannot be a witness in a 

casu possunt clerici ab aliquo quam criminal case against a clerk. De- 

ab ecclesiasdco judice condem- cretal. 1. ii. tit. xx. c 14. 
nari, etiamsi consuetudo regia ha- || Lyttleton's Henry 11^ vol.iii. 

beat ut fures a judicibus saeculari- p. 332. This must he restricted 

bus judicentur. Decretal. 1.L to that period of open hostility be- 

tit. i. c. 8. tween tne church and state. 

X Decret. distinct. 96. 
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rity of the constitutions which had been formed 
by his ancestors, or by the people whom he go- 
verned. But the first who undertook this arduous 
work, the first who appeared openly against eccle- 
siastical tyranny, was our Henry II. The Anglo- 
Saxon church, not so much connected as some 
others with Rome, and enjoying a sort of barbarian 
immunity from the thraldom of canonical disci* 
pline, though rich, and highly respected by a 
devout nation, had never, perhaps, desired the 
thorough independence upon secular jurisdiction 
at which the continental hierarchy aimed. William 
the Conqueror first separated the ecclesiastical from 
the civil tribunal, and forbad the bishops to judge 
of spiritual causes in the hundred court.* His 
language is, however, too indefinite to warrant any 
decisive proposition as to the nature of such 
causes ; probably they had not yet been carried 
much beyond their legitimate extent. Of clerical 
exemption from the secular arm we find no earlier 
notice than in the coronation oath of Stephen i 
which, though vaguely expressed, may be con- 



* Ut nnllus episcopus vel archi- 
diaconus de legibus episcopal ibus 
ampltusio Hundretplacita teneant, 
nee causam quae ad re^men ani- 
marum pertinet, ad judicium ssecu- 
larium hominum adducant. Wil- 
kins, Leges Anglo-Saxon. 230. 

Before the conquest^ the bishop 
and earl sat together in the court 
of the county or hundred ; and as 
we may infer from the tenor of Ibis 
charter, ecclesiastical matters were 
decided loosely, and rather by the 



common law than according to the 
canons. This practice had been 
already forbidden by some canons 
enacted under Edsar, id. p. 83.; 
but appc'.rently with little efTect. 
The separation of the civil and ec- 
clesiastical tribunals was not made 
in Denmark till the reign of Ni- 
colas, who ascended the throne in 
1105. Langebek, Script. Rer. Da- 
nic. t. iv. p. 380. Others refer the 
law to St.Canut, about 1080. t.ii. 
p. 209. 



DURING THE MIDDLE AGES. 315 

striied to include it.* But I am not certain, that chap. 
the law of England had unequivocally recognized 



that claim at the time of the constitutions of Cla- |g^^,f; 
rendon. It was at least an innovation, which the 
legislature might without scruple or transgression 
of justice abolish. Henry II., in that famous 
statute, attempted in three respects to limit the 
jurisdiction assumed by the church ; asserting for 
his own judges the cognizance of contracts, how- 
ever confirmed by oath, and of rights of adowson, 
and also that of offences committed by clerks, 
whom, as it is gently expressed, after conviction or 
confession the church ought not to protectt These 
constitutions were the leading subject of diflference 
between the king and Thomas Becket. Most of 
them were annulled by the pope, as derogatory to 
ecclesiastical liberty. It is not improbable, how- 
ever, that if Louis VII. had played a more digni- 
fied part, the see of Rome, which an existing 
schism rendered dependent upon the favour of 
those two monarchs, might have receded in some 
measure from her pretensions. But France im- 
plicitly giving way to the encroachments of eccle- 
siastical power, it became impossible for Henry 
completely to withstand them. 

The constitutions of Clarendon, however, pro- 
duced some effect, and, in the reign of Henry III. 



* Ecdesiasticanim personarum perhibeo, et confirroo. Wilkins, 

et omnium clericorum, et rerum Leges An^lo-Saxon. p. 310. 
eorum justitiam et potestatem, et f Wilkms, Leges Anglo-Saxon, 

ctistributionem honorum ecclesias- p. 323. Lyttleton*s Henry IL Col- 

ticoruro, inmanu cpiscoporuiu esse lier, &c. 
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CHAP, more unremitted and successful efforts began to be 
. made to maintain the independence of temporal 

EccLEs. government. The judges of the king*s court had 
until that time been themselves principally eccle- 
siastics, and consequently tender of spiritual privi- 
leges,* But now abstaining from the exercise of 
temporal jurisdiction, in obedience to the strict in- 
junctions of their canons t, the clergy gave place 
to common lawyers, professors of a system very 
discordant from their own. These soon began to 
assert the supremacy of their jurisdiction by issuing 
writs of prohibition, whenever the ecclesiastical 
tribunals passed the boundaries which approved 
use had established, t Little accustomed to such 
controul, the proud hierarchy chafed under the 
bit ; several provincial synods reclaim against the 
pretensions of laymen to judge the anointed minis- 
ters, whom they were bound to obey § ; the cogni- 
zance of rights of patronage and breaches of con- 
tract is boldly asserted 11 ; but firm and cautious. 



* Dugdale's Origines Juridi- laico ; for it had jurisdiction over 

cales, c. 8. lands in frankalmoign. This is 

J Decretal. I. i. tit. xxxvii. c. 1. conformable to the constitutions of 
kins, Concilia, t. ii. p. 4. Clarendon, and shews that they 
J Prynne has produced several were still in force ; though Collier 
extracts from the pipe-rolls of has the assurance to say, that they 
Henry II. where a person has been were repealed soon after Becket*s 
fined (juia placitavit de laico feodo death, supporting this also by a 
in curia christianitatis. And a false quotation from Olanvil. £c- 
bishop of Durham is fined five clesiast. Hist. vol. i. p. 380. L) t- 
hundred marks quia tenuit placi- tleton's Henry II. vol. iii. p. 97. 
tarn deadvocoHonecujitsdamecclesuc § Cum judicandi Christos do- 
in curia christianitatis. Epistle mini nulla sit laicis attributa po- 
dedicatory to Prjjnne's Records, testas, apud quos nianet necessitas 
vol. iii. Olapvil ^ves the form of obsequendi. Wilkins, Concilia, 
a writ of prohibition to the spirit- t.i. p. 747. 
ual court for enquiring de feodo || Id. ibid. ; et t. ii. p. 90. 
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favoured by the nobility, though not much by the 
king, the judges receded not a step, and ultimately 
fixed a barrier which the church was forced to 
respect.* In the ensuing reign of Edward I., an 
archbishop acknowledges the abstract right of the 
king's bench to issue prohibitions t ; and the statute 
entitled Circumspect^ agatis, in the thirteenth 
year of that prince, while by its mode of expression 
it seems designed to guarantee the actual privileges 
of spiritual jurisdiction, had a tendency, especially 
with the disposition of the judges, to preclude the 
assertion of some which are not therein mentioned. 
Neither the right of advowson nor any temporal 
contract are specified in this act as pertaining to 
the church ; and accordingly the temporal courts 
have ever since maintained an undisputed juris- 
diction over them, t They succeeded also partially 



* Vide Wilkins, Concilia, t. ii. 
passim. 

f Licet prohibitiones hujusmodi 
a curia christianissimi regis nostri 
juste proculdubioy ut diximus, con- 
cedantur. Id. t.ii. p. 100. and 

{>. 115. Yet after such an acknow- 
edgenient by Archbishop Peck- 
ham in the height of ecclesiastical 
power, and after a practice dedu- 
cible from the age of Henr^ II., 
some protestants, as Archbishop 
Bancroft, (2 Inst. 609.); Gibson, 
(preface to Codex Jur. Eccl); 
Collier, (Ecclesiast. Hist. vol. i. 
p. 522.) have complained that the 
court of king's bench should put 
any limits to their claims of spirit- 
ual jurisdiction. 

% The statute Circumspecte aga- 
tis, for it is acknowledged iis a sta- 
tute, though not drawn up in the 
form of one, is founded upon an 
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answer of Edward I. to the pre- 
lates who had petitioned for some 
modification ot prohibitions. Col- 
lier, always prone to exaggerate 
church authority, insinuates that 
the jurisdiction of the spiritual 
court over breaches of contract, 
even without oath, is preserved by 
this statute; but the express words 
of the king show that none what- 
ever was intended ; and the arch- 
bishop complains bitterly of it 
.afterwards. Wilkins, Concilia, 
t. ii. p. 1 18. Collier's Ecclesiast. 
History, vol. i. p. 487. 8o far 
from having any cognizance of 
civil contracts not confirmed by 
oath, to which I am not certain 
that the church ever pretended in 
any country, the spuitual court 
had no jurisdiction at all even 
where an oath had intervened, un- 
less there was a deficiency of proof 
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in preventing the impunity of crimes perpetrated 
by clerks. It was enacted by the statute of West- 
power' ^i^'ster, in 1275, or rather a construction was put 
upon that act, which is obscurely worded, that 
clerks indicted for felony should not be delivered 
to their ordinary, until an inquest had been taken 
of the matter of accusation ; and, if they were 
found guilty, that their real and personal estate 
should be forfeited to the crown. In later times, 
the clerical privilege was not allowed till the party 
had pleaded to the indictment, and been duly con- 
vict, as is the practice at present.* 

The civil magistrates of France did not by any 
means exert themselves so vigorously for their 
emancipation. The same or rather worse usurp- 
ations existed, and the same complaints were made, 
under Philip Augustus, St. Louis, and Philip the 
Bold ; but the laws of those sovereigns tend much 
more to confirm, than to restrain ecclesiastical en- 
croachments.t Some limitations were attempted 
by the secular coiu'ts ; and an historian gives us 
the terms of a confederacy among the French 
nobles in 1246, binding themselves by oath not to 
permit the spiritual judges to take cognizance of 
any matter, except heresy, marriage and usury.t 
Unfortunately, Louis IX. was almost as little dis- 



Lcss v'igo* 
mus in 
Fraoce. 



by writing or witnesses. Glanvil, 
l.x. C.18. Con stitut. Clarendon, 
art. 15. 

* 2 Inst p. 163. 

f It seems deducible from a law 
of Philip Augustus, Ordonnances 
des Kois, t. i. p. 39. that a clerk 
convicted of some heinous offences 



might be capitally punished after 
degradation ; yet a subsequent or- 
dinance, p. 43. renders this doubt- 
ful ; and the theory of clerical im- 
munity became afterwards more 
fully established. 

t Matt. Paris, p. 629. 
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posed as Henry III. to shake oflF the yoke of ec- chap. 
clesiastical dominion. But other sovereigns in . 

the same period, from various motives, were eccles. 

POW£R. 

equally submissive. Frederic II. explicitly adopts 
the exemption of clerks from criminal as well as 
civil jurisdiction of seculars.* And Alfonso X. in- 
troduced the same system in Castile ; a kingdom 
where neither the papal authority nor the inde- 
pendence of the church had obtained any legal 
recognition until the promulgation of his code, 
which teems with all the principles of the canon 
law.t It is almost needless to mention that all 
ecclesiastical powers and privileges were incor- 
porated with the jurisprudence of the kingdom of 
Naples, which, especially after the accession of 
the Angevin line, stood in a peculiar relation of 
dependence upon the holy see.t 

The vast acquisitions of landed wealth made for l^i'JJ^*' 
many ages by bishops, chapters and monasteries moniLTn. 

* Statiumu9,ut nullus ecclesias- j* Marina, Ensayo Historico- 

ticam personam, in criminali quaes- Cntico sobre las siete partidas, c. 

tione vel civili, trahere ad judicium 320, &c. Hist, du Droit Eccl^. 

sseculare prsesumat. Ordonnances Franp. t. i. p. 442. 
des Rois de France, t. i. p. 611. f Giannone, Lxix. c.v. ; 1. xx. 

where this edict is recited and ap- c. 8. One provision of Robert 

proved by Louis Hutin. Philip king of Naples is remarkable : it 

the Bold had obtained leave from extends the immunity of clerks to 

the pope to arrest clerks accused their concubines, ibid, 
of heinous crimes, on condition of Villani strongly censures a law 

remitting them to the bishop's made at Florence, in 1345, taking 

court for trial. Hist, du Droit, awav the personal immunity of 

Eccl. Fran9. t. i. p. 426. A coun- clerks in criminal cases. Though 

cil at Bourges held in 1276 had so the state could make such a law, 

absolutely condemned all inter- he says, it had no right to do so 

ference of the secular power with against the liberties of holy church, 

clerks, that the king was obliged 1. xii. c. 43. 
to solicit this moderate favour, 
p. 421. 
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CHAP, began at length to excite the jealousy of sovereigns. 
^^^' They perceived that, although the prelates might 



lowm ^^^^ ^^^^^ stipulated proportion of vassals into the 
field, yet there could not be that active co-oper- 
ation which the spirit of feudal tenures required, 
and that the national arm was palsied by the dimi- 
nution of military nobles. Again the reliefs upon 
succession, and similar dues upon alienation, inci- 
dental to fiefs, were entirely lost when they came 
into the hands of these undying corporations, to 
the serious injury of the feudal superior. Nor 
could it escape reflecting men, during the contest 
about investitures, that if the church peremptorily 
denied the supremacy of the state over her tempo- 
ral wealth, it was but a just measure of retaliation 
or rather self-defence that the state should restrain 
her further acquisitions. Prohibitions of gifts in 
mortmain, though unknown to the lavish devotion 
of the new kingdoms, had been established by 
some of the Roman emperors, to check the over- 
grown wealth of the hierarchy.* The first attempt 
at a limitation of this description in modem times 
was made by Frederic Barbarossa, who, in 1158, 
enacted that no fief should be transferred either to 
the church or otherwise, without the permission of 
the superior lord. Louis IX. inserted a provision of 
the same kind in his Establishments.t Castile had 
also laws of a similar tendency.t A licence from 

♦ Giannone, 1. iii. French law-books. Fieury, Instit. 

f OrdonDancesde8Rois,p.213. au Droit, t. i. p. 350. 

See too p. 303. and alibi. Du % Marina, Ensayosobre las siete 

Cange, v. Manus morta. Amor- partidas, c. 235. 
tus'ment, in Denbart, and other 
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the crown is said to have been necessary in Eng- chap. 



VII. 



land before the conquest for alienations in mort- 
main : but however that may be, there seems no iccucs. 
reason to imagine that any restramt was put upon 
them by the common law before Magna Charta ; a 
clause of which statute was construed to prohibit 
all gifts to religious houses, without the consent of 
the lord of the fee. And by the yth Edward I. 
alienations in mortmain are absolutely taken away ; 
though the king might always exercise his prero- 
gative of granting a licence, which was not supposed 
to be effected by the statute.* 

It must appear, I think, to every careful inquirer, Boniface 
that the papal authority, though manifesting out- 
wardly more show of strength every year, Iiad been 
secretly undermined, and lost a great deal of its 
hold upon public opinion, before the accession of 
Boniface VIII. in 1294, to the pontifical throne. 
The clergy were rendered sullen by demands of 
money, invasions of the legal right of patronage, 
and unreasonable partiality to the mendicant orders : 
a part of the mendicants themselves had begun to 
declaim against the corruptions of the papal court ; 
while the laity, subjects alike and sovereigns, 
looked upon both the head and the members of 
the hierarchy with jealousy and dislike. Boniface, 
fuU of inordinate arrogance and ambition, and not 
sufficiently sensible of this gradual change in human 
opinion, endeavoured to strain to a higher pitch the 
despotic pretensions of former pontiffs. As Gre- 

« 2 Inst. p. 74. Blackstone, vol. ii. c.I8. 
VOL. II. Y 
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gory VII. appears the most usurping of mankind 
till we read the history of Innocent III., so Inno- 
cent III. is thrown into shade by the superior 
audacity of Boniface VIII. But independently of 
the less favourable dispositions of the public, he 
wanted the most essential quality for an ambitious 
pope, reputation for integrity. He was suspected 
of having procured through fraud the resignaticm 
of his predecessor Celestine V., and his harsh treat- 
ment of that worthy man afterwards seems to 
justify the reproach. His actions however display 
the intoxication of extreme self-confidence. If 
we may credit some historians, he appeared at the 
Jubilee in 1300, a festival successfully instituted 
by himself to throw lustre around his court and fill 
his treasury*, dressed in imperial habits, with the two 
swords borne before him, emblems of his temporal 
as well as spiritual dominion over the earth.t 

It was not long after his elevation to the ponti- 
ficate, before Boniface displayed his temper. The 
two most powerful sovereigns of Europe, Philip 



* The Jubilee was a centenary 
commemoration, in honour of St. 
Peter and St. Paul, established by 
Boniface VIII. on the faith of an 
imaginary precedent a century be- 
fore. The period was soon reduced 
to fif^ years, and from thence to 
twenty>five, as it still continues. 
The court of Rome at the next 
jubilee wOl however read with a 
sigh the description given of that 
in 1300. Papa innumerabilem pe- 
cuniam ab iisdem recepit, quia die 
et nocte duo clerici stabant ad 
altare sancti Plauli, teoentes in 



eonim manibus rastellos, rastel- 
kmtes pecuniam infinitam. Mu- 
ratori. Plenary indulgences were 
granted by Boniface to all who 
should keep their Jubilee at Rome» 
and I suppose are still to be had 
on the same terms. Matteo Vil- 
lani gives a curious account of the 
throng at Rome in 1350. 

+ Oiannone, l.xxi. C.3. Velly, 
t. vii. p. 149, I have not observed 
an^ good authority referred to for 
this fact, which is however in the 
character of Boniface. 
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the Fair and Edward the First, began at the same ^^^^• 
moment to attack in a very arbitrary manner the * 

revenues of the church. The English clergy had, fg^^- 
by their own voluntary grants, or at least those of 
the prelates in their name, paid frequent subsidies 
to the crown, from the beginning of the reign of 
Henry III. They had nearly in effect waved the 
ancient exemption, and retained only the common 
privilege of English freemen to tax themselves in 
a constitutional manner. But Edward I. came /.'^ 
upon them with demands so frequent and ex- 
orbitant, that they were compelled to take ad« 
vantage of a bull issued by Boniface, forbidding 
them to pay any contribution to the state. The 
king disregarded every pretext, and seizing their 
goods into his hands, with other tyrannical pro- 
ceedings, ultimately forced them to acquiesce in 
his extortion. It is remarkable, that the pope 
appears to have been passive throughout this con- 
test of Edward I. with his clergy. But it was far 
otherwise in France. Philip the Fair had imposed J^^''^, 
a tax on the ecclesiastical order without their con<- 
sent, a measure perhaps unprecedented, yet not 
more odious than the similar exactions of the king 
of England. Irritated by some previous differ- 
ences, the pope issued his bull known by the initial 
words Clericis laicos, absolutely forbidding the 
clergy of every kingdom to pay, under whatever 
pretext of voluntary grant, gift or loan, any sort 
of tribute to their government without his special 
permission. Though France was not particularly 
named, the king understood himself to be in, 

Y 2 
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CHAP, tended, and took his revenge by a prohibition to 
« export money from the kingdom. This produced 

POWER.' ^^S^y remonstrances on the part of Boniface j but 
the Gallican church adhered so faithfully to the 
crown, and shewed indeed so much willingness 
to be spoiled of their money, that he could not in- 
sist upon the most unreasonable propositions of his 
bull, and ultimately allowed that the French clergy 
might assist their sovereign by voluntary contri- 
butions, though not by way of tax. 

For a very few years after these circumstances, 
the pope and king of France appeared reconciled 
to each other ; and the latter even referred his dis- 
putes with Edward I. to the arbitration of Boni- 
face, " as a private person, Benedict of Gaeta 
(his proper name), and not as pontiff;" an almost 
nugatory precaution against his encroachment 
upon temporal authority.* But a terrible storm 
broke out in the first year of the fourteenth cen- 
tury. A bishop of Pamiers, who had been sent as 
legate from Boniface with some complaint, dis- 
played so much insolence, and such disrespect to- 



* Walt. Hemingford, p. 150. 
The award of Boimace, which he 
expresses himself to make both as 
pope and Benedict of Gaeta, is 
published in R^rmer, t.ii. p. 819. 
and is very equitable. Neverthe- 
less, the French historians agree 
to cha^e him with partiality to- 
wards Edward, and mention seve- 
ral proofs of it, which do not ap- 
pear in the bull itself. Previous 
to its publication, it was allowable 
enough to follow common fame ; 
but Velly, a writer always careless 



and not always honest, has re- 
peated mere falsehoods from Me- 
zeray and Baillet, while he refers 
to the instrument itself in Rymer, 
which disproves them. Hist, de 
France, t. vii. p. 139. M. Gail- 
lard, one of the most candid 
critics in history that France ever 
produced, pointed out the error 
of her common historians in the 
M^m. de TAcademie des Inscrip- 
tions, t. xxxix. p. 642. ; and the 
editors of L*Art de verifier les 
Dates have also rectified it. 
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wards the king, that Philip, considering him as his chap. 
own subject, was provoked to put him under , ^^^' . 
arrest, with a view to institute a criminal process, eccles. 

POWER 

Boniface, incensed beyond measure at this viola- 
tion of ecclesiastical and legatine privileges, pub- 
lished several bulls addressed to the king and 
clergy of France, charging the former with a 
variety of offences, some of them not at all con- 
cerning the church, and commanding the latter to 
attend a council which he had summoned to meet 
at Rome. In one of these instruments, the 
genuineness of which does not seem liable to much 
exception, he declares in concise and clear terms 
that the king was subject to him in temporal as 
well as spiritual matters. This proposition had 
not hitherto been explicitly advanced, and it was 
now too late to advance it. Philip replied by a 
short letter in the rudest language,' and ordered 
his bulls to be publicly burned at Paris. Deter- 
mined however to shew the real strength of his 
opposition, he summoned representatives from the 
three orders of his kingdom. This is commonly 
reckoned the* first assembly of the States General. 
The nobility and commons disclaimed with firm- 
ness the temporal authority of the pope, and con- 
veyed their sentiments to Rome through letters 
addressed to the college of cardinals. The clergy 
endeavoured to steer a middle course, and were 
reluctant to enter into an engagement not to obey 
the pope's summons ; yet they did not hesitate un- 
equivocally to deny his temporal jurisdiction. 
The council however opened at^ Rome ; and 
y 3 
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CHAP, notwithstanding the king's absolute prohibition, 
' ^ many French prelates held themselves bound to 



ECCLE3. be present. In thb assembly Boniface promul- 
gated his &mous constitution, denominated Unam 
Sanctam. The church is one body, he therein 
declares, and has one head. Under its command 
are two swords, the one spiritual, the other tem- 
poral ; that to be used by the supreme pontiff 
himself; this by kings and knights, by his li- 
cence and at his will. But the lesser sword must 
be subject to the greater, and the temporal to the 
spiritual authority. He concludes by declaring 
the subjection of every human being to the see of 
Rome to be an article of necessary faith.* An- 
other bull pronounces all persons of whatever rank 
obliged to appear when personally cited before the 
audience or apostolical tribunal at Rome ; ^* since 
such is our pleasure, who, by divine permission, 
rule the world.*' Finally, as the rupture with 
Philip grew more evidently irreconcileable, and 
the measures pursued by that monarch more 
hostile, he not only excommunicated him, but 
offered the crown of France to the emperor Al- 
bert I. This arbitrary transference of kingdoms 
was, like many other pretensions of that age, an 
improvement upon the right of deposing excom- 

* Uter^ue est in potestate ec- et temporalem auctoritatera spi- 

clesise, spiritalis scilicet ^ladius et ritali subjici potestati. — - Porro 

materialis. Sed is quidem pro subesse Romano pontifici omni 

ecclesia, ille yero ab ecclesii exer- humans creaturae declarainus, di- 

cendus : ille sacerdotis, is manu cimus, definimus et pronunciamus 

regum ac militum, sed ad nutum omnino esse de necessitate fidd. 

et patientiam sacerdotis. Oportet Extrayagant. Li. tit.viii. c.l. 
Butem gladium esse sub gladio^ 



DURING THE MIDDLE AGES. 



387 



municated sovereigns. Gregory VII. would not 
have denied, that a nation, released by his autho- 
rity from its aUegiance, must re«enter upon its 
original right of electing a new sovereign. But 
Martin IV. had assigned the crown of Aragon 
to Charles of Valois ; the first instance, I think, 
of such an usurpation of power, but which was 
defended by the homage of Peter II., who had 
rendered his kingdom feudally dependent, like 
Naples, upon the holy see.* Albert felt no eager* 
ness to realize the liberal promises of Boni&ce; 
who was on the point of issuing a bull, absolving 
the subjects of Philip from their allegiance, and 
declaring his forfeiture, when a very unexpected 
circumstance interrupted all his projects. 

It is not surprizing, when we consider how un- 
accustomed men were in those ages to disentangle 
the artful sophisms, and detect the falsehoods in 
point of &ct, whereon the papal supremacy had 
been established, that the king of France should 
not have altogether pursued the course most be- 
coming his dignity and the goodness of his causes 
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* Innocent IV. had, however, 
in I24f6, appointed one Bok>n, 
brother to Sancho II., king of 
Portugal, to be a sort of coadjutor 
in the^ government of that King- 
dom, injoining the barons to ho- 
nour him 83 their sovereign, at the 
same time declaring that he did 
not intend to deprive the kins, or 
his lawful issue, if he should nave 
any, of the kingdom. But this 
was founded on the request of the 
Portugueze nobility themselves, 
who were dissatisfied with San- 



cho*s administration. 6ext. De- 
cretal. Li. tit.viii. c.3. Art de 
verifier les Dates, t.i. p. 778, 

Boniface invested James II. of 
Aragon with the crown of Sardinia, 
over which, however, the see of 
Rome had always pretended to a 
superiority, by virtue of the con- 
cession (probably spntioua) of 
Louis the Debonair. He promised 
Frederick king of Sicily the empire 
of Constantinople, which, I sup- 
pose, was not a fief of the holy see. 
Oiannone, 1. lai. c 3. 
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CHAP. He gave too much the air of a personal quarrel 

, 'j with Boniface to what should have been a resolute 

powE^' ^PP^sition to the despotism of Rome. Accord- 
ingly, in an assembly of his states at Paris, he 
prefered virulent charges against the pope, de- 
njdng him to have been legitimately elected, 
imputing to him various heresies, and ultimately 
appealing to a general council and a lawful head 
of the church. These measures were not very 
happily planned ; and experience had always 
shewn, that Europe would not submit to change 
the common chief of her religion for the purposes 
of a single sovereign. But Philip succeeded in an 
attempt apparently more bold and singular. No- 
garet, a minister who had taken an active share in 
all the proceedings against Boniface, was secretly 
dispatched into Italy, and joining with some of the 
Colonna family, proscribed as Ghibelins, and ran- 
corously persecuted by the pope, arrested him at 
Anagnia, a town in the neighbourhood of Rome, 
to which he had gone without guards. This vio- 
lent action was not, one would imagine, calculated 
to place the king in an advantageous light ; yet it 
led accidentally to a favourable termination of 
his dispute. Boniface was soon rescued by the 
inhabitants of Anagnia; but rage brought on a 
fever, which ended in his death j and the first act 
of his successor, Benedict XI., was to reconcile 
the king of France to the holy see.* 



* Yelly, Hist, de France, t. vii. VUniversite de Paris, t.ii. p. 170. 
p. 109 — 258. CreTier, Hist, de &c. 
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The sensible decline of the papacy is to be chap. 
dated from the pontificate of Boniface VIII., who , 

had strained its authority to a higher pitch than |g£^- 
any of his predecessors. There is a spell wrought 
by uninterrupted good fortune, which captivates 
men's understanding, and persuades them against 
reasoning and analogy, that violent power is. im- 
mortal and irresistible. The spell is broken by 
the first change of success. XVe have seen the 
working and the dissipation of this charm with a 
rapidity to which the events of former times bear 
as remote a relation as the gradual processes of 
nature to her deluges and her volcanoes. In 
tracing the papal empire over mankind, we have 
no such marked and definite crisis of revolution. 
But slowly, like the retreat of waters, or the 
stealthy pace of old age, that extraordinary power 
over human opinion has been subsiding for five 
centuries. I have already observed, that the 
symptoms of internal decay may be traced far- 
ther back. But as the retrocession of the Roman 
terminus under Adrian gave the first overt proof 
of decline in the ambitious energies of that em- 
pire, so the tacit submission of the successors of 
Boniface VIII. to the king of France might have 
been hailed by Europe as a token that their in- 
fluence was beginning to abate. Imprisoned, 
insulted, deprived eventually of life by the vio- 
lence of Philip, a prince excommunicated, and 
who had gone all lengths in defying and de- 
spising the papal jurisdiction, Boniface had every 
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CHAP, claim to be avenged by the inheritors of the 
■ same spiritual dominion. When Benedict XI. re- 
rowfil.' ^cii^^l^d ^^6 ^^^ of ^ predecessor, and admitted 
Philip the Fair to communion without insisting 
on any concessions, he acted perhaps prudently, 
but gave a fatal blow to the temporal authority of 
Roipe. V 
RemoTBiof Benedict XI. lived but a few months, and his 
to ATigZn. successor Clement V., at the instigation, as is 
1305 commonly supposed, of the king of France, by 
whose influence he had been elected, took the 
extraordinary step of removing the papal chair to 
Avignon. In this city it remained for more than 
seventy years ; a period which Petrarch and other 
writers of Italy compare to that of the Babylonish 
captivity. The majority of the cardinals was 
always French, and the popes were uniformly of 
the same nation. Timidly dependent upon the 
court of France, they neglected the interests, and 
lost the affections of Italy. Rome, forsaken by 
her sovereign, nearly forgot her allegiance ; what 
remained of papal authority in the ecclesiastical 
territories was exercised by cardinal legates, little 
to the honour or advantage of the holy see. Yet 
the series of Avignon pontiffs were far from in- 
sensible to Italian politics. These occupied on the 
contrary the greater part of their attention. But 
engaging in them from motives too manifestly 
selfish, and being regarded as a sort of foreigners 
from birth and residence, they aggravated that un- 
popularity and bad reputation which from various 
other causes attached itself to their court 
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Though none of the supreme pontiffs after JSoni- chap, 
face VIII. ventured upon such explicit assump- . 

tions of a general jurisdiction over sovereigns by fg*^^ 
divine right as he had made in his controversy conteitof 
with Philip, they maintained one memorable ESSSof**^ 
struggle for temporal power against the emperor ^^'"'* 
Louis of Bavaria. Maxims long boldly repeated 
without contradiction, and engrafted upon the 
canon law, passed almost for articles of faith 
among the clergy, and those who trusted in them ; 
and in despite of all ancient authorities, Clement V. 
laid it down, that the popes, having transferred 
the Roman empire from the Greeks to the Ger- 
mans, and delegated the right of nominating an 
emperor to certain electors, still reserved the pre- 
rogative of approving the choice, and of receiving 
from its subject upon his coronation an oath of 
fealty and obedience.* This had a regard to 
Henry VII., who denied that his oath bore any 
such interpretation, and whose measures, much to 
the alarm of the court of Avignon, were directed 
towards the restoration of his imperial rights in 
Italy. Among other things, he conferred the rank 

* Bomani principes, &c potestas eligendi regem, in impere- 

Romano pootmci, a quo approba- torem postxnodum promo vendum, 

tionem persons ad imperialis eel- pertinet, adstringere vinculo jura- 

situdinis apicem assumendse, nee- mentis &c. Clement, 1. ii. tit. ix. 

non unctionem, consecrationem et The terms of the oath, as recited 

Imperii coronam accipiunt, sua in this constitution, do not war- 

submittere capita non reputarunt rant the pope's interpretation, but 

indignum, seque illi et eidem ec- imply only that the emperor shall 

clesise, quae a Grsecis imperium be the advocate or defender of the 

transtulit in Germanos, et a qua church, 
ad certos eorum principes jus et 
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CHAP, of vicar of the empire upon Matteo Visconti, lord 
, of Milan. The popes had for some time pre- 

EccLEs. tended to possess that vicariate, during a vacancy 
of the empire j and after Henry's death, insisted 
upon Visconti's surrender of the title. Several 
circumstances, for which I refer to the political 
historians of Italy, produced a war between the 
pope's legate and the Visconti family. The em- 
peror Louis sent assistance to the latter, as heads 
of the Ghibelin or imperial party. This inter- 
ference cost him above twenty years of trouble. 
John XXII., a man as passionate and ambitious 
as Boniface himself, immediately published a bull, 
in which he asserted the right of administering the 
empire during its vacancy, (even in Germany, as 
it seems from the generality of his expression,) 
as well as of deciding in a doubtful choice of the 
electors, to appertain to the holy see ; and com- 
manded Louis to lay down his pretended authority, 
until the supreme jurisdiction should determine 
upon his election. Louis's election had indeed 
been questionable; but that controversy was al- 
ready settled in the field of Muhldorf, where he 
had obtained a victory over his competitor the 
duke of Austria ; nor had the pope ever interfered 
to appease a civil war during several years that 
Germany had been internally distracted by the 

1323 dispute. The emperor not yielding to this per- 
emptory order was excommunicated ; his vassals 
were absolved- from their oath of fealty, and all 
treaties of alliance between him and foreign princes 
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annulled. Germany however remained firm ; and chap. 
if Louis himself had manifested more decision of . 



mind, and uniformity in his conduct, the court of |g^|; 
Avignon must have signally failed in a contest, 
from which it did not in fact come out very suc- 
cessful. But while at one time he went intem- 
perate lengths against John XXII., publishing 
scandalbus accusations in an assembly of the citi- 
zens of Rome, and causing a Franciscan friar to 
be chosen in his room, after an irregular sentence 
of deposition, he was always anxious to negotiate 
terms of accommodation, to give up his own 
active partizans, and to make concessions the most 
derogatory to his independence and dignity. From 
John indeed he had nothing to expect; but 
Benedict XII. would gladly have been reconciled, 
if he had not feared the kings of France and 
Naples, political adversaries of the emperor, who 
kept the Avignon popes in a sort of servitude. 
His successor, Clement VI., inherited the impla- 
cable animosity of John XXII. towards Louis, who 
died without obtaining the absolution he had long 
abjectly solicited.* 

Though the want of firmness in this emperor's Spintof 

, resistftoce , 

character gave sometimes a momentary triumph to ^p*pj^ 
the popes, it is evident that their authority lost '^^^'''• 
ground during the continuance of this struggle. 
Their right of confirming imperial elections was 

* SchmidtjHist.des Allemands, between the empire and papacy, 
t. iv. p. ^6 — 336. seems the best See also Struvius, Corp. Hist. Ger- 
modern authority for this contest man. p. 591. 
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expressly denied by a diet held at FrankfOTt in 
1338, which estaUished as a fundamental prin- 
ciple that the imperial dignity depended upon 
God alone, and that whoever should be chosen by 
a majority of the electors became immediately 
both king and emperor, with all prerogatives of 
that station, and did not require the approbation 
of the pope.* This law, confirmed as it « was by 
subsequent usage, emancipated the German em- 
pire, which was immediately concerned in op- 
posing the papal clainis. But some who were 
actively engaged in these transactions took more 
extensive views, and assailed the whole edifice of 
temporal power which the Roman see had been 
constructing for more than two centuries. Several 
men of learning, among whom Dante, Ockham, 
and M arsilius of Padua, are the most conspicuous, 
investigated the foundations of this superstructure, 
and exposed their insufficiency.t Literature, too 



* Qu6d imperialis dignitas et 
potestas immediate ex solo Deo, 
et quod de jure et imperii con- 
suetudine antiquitils approbata 
postquam aliquis eligitur in impe- 
ratorem sive regem ab electoribus 
imperii concorditer, vel mqori 
parte eorundem, statim^ ex sola 
electione e«t rex venis et imperator 
Romanorum censendus et nomi- 
nandus, et eidem debet ab omni- 
bus imperio subjectis obediri, et 
administrandi jura imperii, et cae- 
tera faciendi, quae ad miperatorem 
verum pertinent, plenanam habet 
potestatem, nee Fapae sive sedis 
apostolicae aut alicigus alterius ap- 



probatione, confirmatione, auctori- 
tate indiget vel consenfiu. Schmidt, 
p. 513. 

f Giannone,l.xxiL c.S. Schmidt, 
t. yi. p. 152. Dante was dead be- 
fore tnese events, but his princi- 
ples were the same. Ockham had 
already exerted his talents in the 
same cause by writing, in behalf of 
Philip IV. against Boniface, a dia- 
logue between a knight and a clerk 
on the temporal supremacy of the 
church. This is published among 
other tracts of the same class 
in Goldastus, Monarchia Imperii, 
p. 13. This dialogue is translated 
entire in the Songe du Yei^er, a 
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long the passive handmaid of spiritual despotism, chap. 
began to assert her nobler birthright of minister- . 

ing to liberty and truth. Though the writings of f§^^- 
these opponents of Rome are not always reasoned 
upon very solid principles, they at least taught 
mankind to scrutinize what had been received 
with implicit respect, and prepared the way for 
more philosophical discussions. About this time 
a new class of enemies had unexpectedly risen up 
against the rulers of the church. These were a 
part of the Franciscan order, who had seceded 
from the main body, on account of alledged devi* 
ations from their rigour of the primitive rule. 
Their schism was chiefly founded upon a quibble 
about the right of properly in things consumable, 
which they maintained to be incompatible with 
the absolute poverty prescribed to them. This 
frivdious sophistry was united with the wildest 
fanaticism ; and as John XXII. attempted to re- 
press their follies by a cruel persecution, they pro- 
claimed aloud the corruption of the church, fixed 
the name of Antichrist upon the papacy, and 
warmly supported the emperor Louis throughout 
gdl his contention with the holy see.* 

Meanwhile the popes who sat at Avignon con- Rapacity oi 



more celebrated performance, as- tendency both to depress the tem- 

cribed to Raoul de Presles under poral authority of toe papacy, and 

Charles V. to pave the way for tne Reform- 

* The schism of the rigid Fran- ation. It is fully treated by Mo- 

ciscans or Fratricelli is one of the sheim, cent. 13. and 14. ; and by 

most singular parts of ecclesiasti- Crevier, Hist, de rUniversite de 

cal history, and had a material Paris, t. ii. p. 23S-*264, &c. 
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CHAP, tinued to invade with surprising rapaciousness the 
patronage and revenues of the church. The man- 



fgcLKs. dats or letters directing a particular clerk to be 
Avignon preferred seems to have given place in a great 
^^' degree to the more effectual method of appro- 
priating benefices by reservation or provision, 
which was carried to an enormous extent in the 
fourteenth century. John XXII., the most insa- 
tiate of pontiffs, reserved to himself all the 
bishoprics in Christendom.* Benedict XII. as- 
sumed the privilege for his own life of disposing 
of all benefices vacant by cession, deprivation, or 
translation. Clement VI. naturally thought that 
his title was equally good with his predecessor's, 
and continued the same right for his own time ; 
which soon became a permanent rule of the Ro- 
man chancery, t Hence the appointment of a 
prelate to a rich bishopric was generally but the 
first link in a chain of translation, which the pope 
could regulate according to his interest. Another 
capital innovation was made by John XXII. in 
the establishment of the famous tax called an- 
nates, or first fruits of ecclesiastical benefices, 
which he imposed for his own benefit. These 
were one year's value, estimated according to a 
fixed rate in the books of the Roman chancery, 
and payable to the papal collectors throughout 

* Fleury, Institutions, &c. t. i. authority of the metropolitan, till 

p. 368. F. Paul on Benefices, Innocent III. reserved this prero* 

c. 37. gative to the holy see. De Marca, 

f F. Paul, c. 38. Translations 1. vi. c. 8. 
of bishops had been made by the 
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Europe. * Various other devices were invented chap. 

VI I 

to obtain money, which these degenerate popes, ^ 



abandoning the magnificent schemes of their pre- eccles. 
decessors were content to seek as their principal ^^^^ 
object. John XXII. is said to have accumulated 
an almost incredible treasure, exaggerated perhaps 
by the ill-will of his contemporaries t ; but it may 
be doubted whether even his avarice reflected 
greater dishonour on the church, than the licen- 
tious profuseness of Clement VI. t 

These exactions were too much encouraged by 
the kings of France, who participated in the 
plunder, or at least required the mutual assistance 
of the popes for their own imposts on the clergy. 
John XXII. obtained leave of Charles the Fair to 
levy a tenth of ecclesiastical revenues §; and Cle- 
ment VI., in return, granted two tenths to Philip 
of Valois for the expenses of his war. A similar 
tax was raised by the same- authority towards the 
ransom of John. || These were contributions for 

♦ F. Paul, c. 38. Fleury, 25,000,000 of florins, which it is 
p.4<24. DeMarca,l.vi. c. 10. Pas- hardly possible to believe. The 
qoier, 1. iii. c. 28. The popes had Italians were credulous enough to 
long been in the habit ot recaving listen to any report against the 
a pecuniary gratuity when they popes of Avignon. I. xi. c. 20. 
granted the pallium to an arch- Giannone, I. xxii. c. 8. 
bishop, though this was reprehend- J For the corniption of morals 
ed by strict men, and even con- at Avignon during the secession, 
demned by themselves. DeMarca, see De Sade, Vie de Petrarque, 
ibid. It is noticed as a remark- t. i. p. 70. and several other pas- 
able thing of Innocent IV., that he sages. 

gave the pall to a German arch- § Continuator Gul. de Nangis, 

bishop, without accepting any in Spicilegio d'Achery, t. iii. 

thing. Schmidt, t.iv. p. 172. The p. 86. (folio edition) ita miseram 

origmal and nature of annates is ecclesiam, says this monk, unus 

copiously treated in Lenfant, Con- tondet, alter excoriat. 
cile de Constance, t. ii. p. 133. || Fleury, Institut. au Droit ec- 

f G. Villani puta this at cl^siastique, t. ii. p. 24?5. Viilaret, 
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chA'p. national purposes unconnected with religion, which 
I the popes had never before pretended to im- 

EcaLjts. pose, and which the king might properly have 
levied with the consent of his clergy, according 
to the practice of England. Bitt that consent 
might not always be obtained with ease, and it 
seemed a more expeditious method to call in the 
authority of the pope. A manlier spirit was dis- 
played by bur ancestors. It was the boast of 
England to have placed the first legal barrier to 
the usurpations of Rohie, if ^e except the dubious 
and insulated Pragmatic Sanction of St Louis, 
from which the practice of succeeding ages in 
France entirely deviate. The English barons 
had, in a letter addrelssed to Bonifkce Villi, abso- 
lutely disclaimed his temporal supremacy over 
their crown, which he had attempted to set up by 
intermeddling in the quarrel of Scotland. * This 
letter, it is remarkable, is nearly coincident in 
point of time with that of the French nobility; 
and the two combined may be considered as a 
joint protestation of both kingdoms, and a testi- 
mony to the general sentiment among the superior 
ranks of the laity. A very few years afterwards, 
the parliament of Carlisle wrote a strong remon- 
strance to Clement V. against the system of pro- 
visions and other extortions, including that of 
first fruits, which it was rumoured, they s4y, he 

t.ix. p. 431. It became a regular plied first to themselves. Gamier, 

practice for the king to obtain the t. xx. p. 141. 

pope's consent to lay a tax on his * Rymer, t. ii. p. 373. Collier^ 

clei^ ; though he sometimes ap- voLi. p. 785. 



DURING THE MIDDLE AGES. S99 

was aofveditaticig to demfind.f But the jcourt pf 9¥f^' 
Avignon was not to be moved by remonstrance? } 



and tbe £aeble admini^tratLon of Edward II. gaye ^£^^' 
way to ecclesiastical usurpations at hom? as Wie^ 
as abroad t His xnagnanimous sofi took a bolder 
line. After complaining inefiectu^^lly to Cl^mcmt 
VI. of the eiij^ormous abuse which reseryeql almost 
all English benefice3 to the pope, ^nd ^^eraJUy 
for the benefit of aliens t, he passed in 13^ th? 
i^QUs statute of provisors. This act, reciting 
one supposed to ha,ve been made at the p^dian^ent 
<^ Carlisle, which^ however, does not appear §, 
Bad complaioipg in strong langui^e of th? mischi^ 
sustained through continual reservations of bene- 
fioes» enacts that all elections and collations shall 
be free, according to law, and that, in case any 
provision or reservation should be mad^ by th? 
court of Rome, the king should for that turn have 



* Rotuli Parliamenti, vol. i. 35 E. I. De asportatis religioso- 

E. S04. Tbis p«88aj;e, hastUv r^, rum ; (2 Inst. 490.) whemn tbeqe 

as l^d Collier and other English is not the least resemblance in.^e 

writers, such as Henry and Black- words, and very little, if any, in 

^stoqe, into the supposition that the snbstance, Blackstone, in 

annates were imposed by Clement consequence, mistakes the nature 

V. 3ut the concurrent testimony of that act of Edward I., and sup- 

of foreign aufho^s refers this tax to poses it to have been made against 

John XX EI. as the canon law also papal provisions, to which I do 

shews. .Extravagant. Communes, not perceive even an allusion, 

l.iii. tit.ii. c. II. Whether any such statute was 

f The statute called Articuli really made in the Carlisle parlia- 

cleri, in 1316, was directed rather ment of 35 E. I. ,^s )a asserted both 

towards confirming than limiting in 25 E. III. and in the roll of aii- 

the derifiaLiAununity in crin^nal other parliament* 17 E. III. (Ilot. 

cases. Pari. t. ii. p. 144.) is hard to de- 

t Collier, p. 546. cide ; and perhaps those who ez- 

^ It is singular* that Sir E. Coke amine this point will have to chuse 

should assert, that this act recites, between wilful suppression and 

and is founded upon the statute wilful interpolation. 

z 2 
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CHAP, the collation of such benefice, if it be of ecclesias- 

VI It 

. tical election or patronage. • This devolution to 
Ecc]U|s. the crown, which seems a little arbitrary, was the 
only remedy that could be effectual against the 
connivance and timidity of chapters and spiritual 
patrons. We cannot assert that a statute so nobly 
planned was executed with equal steadiness. 
Sometimes by royal dispensation, sometimes by 
neglect or evasion, the papal bulls of provision 
were still obeyed, though fresh laws were enacted 
to the same effect as the former. It was found on 
examination in 1367j that some clerks enjoyed 
more than twenty benefices by the pope's dis- 
pensation.t And the parliaments both of this and 
of Richard II.'s reign invariably complain of the 
disregard shewn to the statutes of provisors. This 
led to other measures, which I shall presently 
mention, 
lutarnof The rcsidcncc of the popes at Avignon gave 
E»mi*^ ' very general offence to Europe, and they could 
not themselves avoid perceiving the disadvantage 
of absence from their proper diocese, the city of 
St. Peter, the source of all their claims to sove- 
reign authority. But Rome, so long abandoned, 
offered but an inhospitable reception : Urban V. 
returned to Avignon, after a short experiment of 
the capital ; and it was not till 1376, that the pro- 
mise, often repeated and long delayed, of restoring 
the papal chair to the metropolis of Christendom, 
was ultimately fulfilled by Gregory XI. His 

* 85 E. III. itat. 6. t Collier, p. 568. 
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death, which happened soon afterwards, prevented, chap. 
it is said, a second flight that he was preparing. . ^^^' . 
This was followed by the great schism, one of eccles, 
the most remarkable events in ecclesiastical his. 
tory. It is a difficult and by no means an inter- contested 
esting question to determine the validity of that urSn vif 
contested election, which distracted the Latin mentvii. 
church for so many years. All contemporary 1377* 
testimonies are subject to the suspicion of par- 
tiality in a cause where no one was permitted to be 
neutral. In one fact however there is a common 
agreement, that the cardinals, of whom the ma- 
jority were French, having assembled in conclave, 
for the election of a successor to Gregory XL, 
were disturbed by a tumultuous populace, who 
demanded with menaces a Roman, or at least, an 
Italian pope. This tumult appears to have been 
sufficiently violent to excuse, and in fact did pro- 
duce, a considerable degree of intimidation. After 
some time, the cardinals made choice of the arch- 
bishop of Bari, a Neapolitan, who assumed the 
name of Urban VI. His election satisfied the 
populace, and tranquillity was restored. The car- 
dinals announced their choice to the absent mem- 
bers of their college, and behaved towards Urban 
as their pope for several weeks. But his uncom- 
mon harshness of temper giving them offence, 
they withdrew to a neighbouring town, and pro- 
testing that his election had been compelled by 
the vidlence of the Roman populace, annulled the 
whole proceeding, and chose one of their own 
number, who took the pontifical name of Cle- 

z 3 



d4f2 STATE OF EUROPE 

CHAfe itient VII. Such are the leading circumstitneed 
. ^hich produced the famous schism. Constraint is 

Ec^LEs. so destructive of the essence of election, that suf- 
frages given through Actual intimidation ought) I 
think, to be heM invalid, even without tninutely 
inquiring whether the degrtee of illegal force was 
such as might reasonably overcome the constslncy 
of a firm mmd. It is improbable that the free 
votes of the cardinals wduM have been bestowed 
on the archbishop of Bari ; and I should not feel 
much hesitation in pronouncing his election to 
have been void. But the sacred college unques- 
tionably did not use the earliest opportunity of 
protesting against the violence they had suffered ; 
and we may infer almost with certainty, that if 
Urbati's conduct had been more acceptaUe to that 
body, tlie wortd would have heard little of the 
transient riot at his election. This however opens 
k delicate question in jurisprudence ; namely, 
under what circumstancies acts, not only iiregular, 
but substantially invalid, are capable of receiving 
a retro-active confirmation by the acquiescence 
atid acknowledgement of parties concerned to op- 
pose them. And upon this, I conceive, the great 
problem of legitimacy between Urban and Cle- 
ment wiH be found to depend.* 

* Lenfaht hte collected all the modem Italian Writers exprM no 

oi^nal testimonies on both sides doubt about the legitimacy of Ur- 

in the first book of his Concile de ban ; the French at most Ultimate, 

Pi^e. Ko positive decision has that Clement's pretensions were 

ever been made on the subject, not to be wholly rejected. But I 

but the Homan pobes are number- am saying t6o much on a qttCMioh 

ed in tht oofnmonty recaved.tist, so utterly unimportant, 
and those of Avignon are not. The 
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Whatever posterity ms^ have judge4 ahput the qhat^ 
pretenaions of these competitors, they at that time , 

shared the obedience of Europe in nearly equal 5§^?- 
proportions. Urban remained at Rome ; Clement 
resqmed the station of Avignon. To the former Th« G«it 
adhered Italy, the Empire, England, an4 the ^'"^ 
nations of the north; the latter retained in his 
allegiance France, Spain, Scotland, and Sicily. 
Fortunately for the church, no question of re- 
ligious faith intermixed itself with this 3chism} 
nor did any other impediment to re-union exist, 
than the obstinacy and selfishness of tb|Q contend- 
ing parties. As it was impossible to come to any 
agreement on the priginal merits, there seemed to 
be no means of healing the wound but by the 
abdication of both popes and a fire^h undisputed 
election. This was the general wish of Europe, 
but urged with particular zeal by the court of 
France, and above all, by the university of Paris, 
which esteems this period the most honourable in 
her annals. The cardinals however of neither 
obedience would recede so far from their party 
as to suspend the election of a successor upon a 
vacancy of the pontificate, which would have 
at least removed one half of the obstacle. The 
Roman conclave accordingly placed three pontifis 
successively, Boniface IX., Innocent VI., and 
Gregory XII. in the seat of Urban VI. ; and the 
cardinals at Avignon upon the death of Clement 
in 1394 elected Benedict XIII., (Peter de Luna,) 
famous for his inflexible obstinacy in prolonging 
the schism. He repeatedly promised to sacrifice 

z 4 
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CHAP, his dignity for the sake of union. But there was 
■ no subteifuge to which this crafty pontiff had not 

powEiL* recourse in order to avoid compliance with his 
word, though importuned, threatened, and even 
besieged in his palace at Avignon. Fatigued by 
his evasions, France withdrew her obedience, and 
the Gallican church continued for a few years 
without acknowledging any supreme head. But 
this step, which was rather the measure of the 
university at Paris than of the nation, it seemed 
advisable to retract ; and Benedict was again 
obeyed, though France continued to urge his 
resignation. A second subtraction of obedience^ 
or at least declaration of neutrality, was re- 
solved upon, as preparatory to the convocation of 
a general council. On the other hand, those 
who sat at Rome displayed not less insincerity. 
Gregory XII. bound himself by oath on his acces- 
sion to abdicate when it should appear necessary. 
But while these rivals were loading each other 
with the mutual reproach of schism, they drew 
on themselves the suspicion of at least a virtual 
collusion in order to retain their respective sta- 
tions. At length, the cardinals of both parties, 
wearied with so much dissimulation, deserted 
their masters, and summoned a general council 
to meet at Pisa.* 
caanciiof The couucil asscmblcd at Pisa deposed both 

1409. Gregory and Benedict, without deciding in any 



* Villaret Lenfant, Concile de Pise. Crevier, Hist, de TUniversit^ 
de Paris, t. ill. 
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respect as to their pretensions, and elected Alex- ^^^^• 
ander V. by its own supreme authority. This au- ^ 

thority, however, was not universally recognized ; f^wER^ 
the schism, instead of being healed, became more 
desperate; for as Spain adhered firmly to Bene- 
dict, and Gregory was not without supporters, 
there were now three contending pontiffs in the 
church. A general council was still, however, 
the favourite and indeed the sole remedy ; and 
John XXIIL, successor of Alexander V., was 
reluctantly prevailed upon, or perhaps trepanned, of Con- 
into convoking one to meet at Constance. In * 1414 
this celebrated assembly he was himself deposed ; 
a sentence which he incurred by that tenacious 
clinging to his dignity, after repeated promises to 
abdicate, which had already proved fatal to his 
competitors. The deposition of John, confessedly 
a legitimate pope, may strike us as an extraordinary 
measure. But, besides the opportunity it might 
afford of restoring union, the council found a 
pretext for this sentence in his enormous vices, 
which indeed they seem to have taken upon com- 
mon fame without any judicial process. The 
true motive, however, of their proceedings against 
him was a desire to make a signal display of a new 
system which had rapidly gained ground, and 
which I may venture to call the whig principles 
of the Catholic church. A great question was at 
issue, whether the polity of that establishment 
should be an absolute, or an exceedingly limited 
monarchy. The papal tyranny, long endured 
and still increasing, had excited an active spirit 
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CHAP, of refoitnatioii which the most distinguisheci 
. ecclesiastics of France and other countries en- 

Ecc^. couraged. They recurred^ as far as their know-^ 
ledge allowed^ to a more primitive discipline than 
the canon law, and elevated the supremacy of 
general councils. But in the formation c^ these 
they did not scruple to introduce material inno- 
vations. The bishops have usually been con- 
sidered the sole members of ecclesiastical assem- 
blies. At Constance, however, sat and voted not 
only the chiefs of monasteries, but the ambassa- 
dors of all Christian princes, the deputies of 
universities, with a multitude of inferior theolo* 
gians, and even doctors of law.* These were 
naturally accessible to the pride of sudden ele- 
vation, which enabled them to controul the strong, 
and humiliate the lofty. In addition to this, the 
adversaries of the court of Rome carried another 
not less important innovation. The Italian 
bishops, almost universally in the papal interests, 
were so numerous, that if suffrages had been 
taken by the head, their preponderance would 
have impeded any measures of transalpine nations 
towards reformation. It was determined, there- 
fore, that the council should divide itself into 
four nations, the Italian, the German, the French, 
and the English ; each with equal rights, and 



* Lenfant, Concile de Con- faith, but only on questions re- 
stance, t.i. p. 107. (edit. I7S7.) lating to the ' settlement of the 
Crevier, t. iii. p. 405. It was church. But the second order of 
agreed, that tlie ambassadors ecclesiastics were allowed to vote 
eould not vote upon articles of generally. 
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that erAij proposition having been separately di** chap. 
cussed, the majority of the four should prevail. * . ^|^' . 
I'hid revolutionary spirit was very unacceptable *ccl^. 
to the cardinals, who submitted reluctantly, tmd 
with a determination, that did not prove altogether 
unavailing, to save their papal monarchy by a 
dexterous policy. They could not, however, pre- 
vent the famous resolutions of the fourth and fifth 
sessions, which declare that the council has re- 
ceived by divine right, an authority to which 
every rank, even the papal, is obliged to submit, 
in matters of faith, in the extirpation of the pre« 
sent schism, and in the reformation of the church 
both in its head and its members ; and that every 
person, even a pope, who shall obstinately refuse 
to obey that council, or any other lawfully as* 
sembled, is liable to such punishment as shall be 
necessary, t These decrees are the great pillars 
of that moderate theory with respect to the 
papal authority, which distinguished the Gallican 



* This separation of England/as court, I am iDclined to think, had 
a co-equal limb of the counc3, more freight with the council. 
gBLTe great umbrage to the French, Lenfant, t. iL p.46. 
who maintained that, like Den- At a time when a very different 
murk and Sweden, it ought to have spirit prevailed, the English In- 
been reckoned along with Ger- shops under Henry II. and Henry 
many. iThe English deputies came III. had claimed as a right, that 
down with a profusion of authori- no more than four of their number 
ties to prove the antiquity of their should be summoned to a general 
tnbnarchy, for which they did not council. Hoveden, p.320.; Garte, 
fail to put in requisition the im- vol.iL p. 84. Thb was like bo- 
measureable pedigrees of Ireland, roughs praying to be released from 
Joseph of Artmathea, who planted sending members to parliameDt. ^ 
Christianity and his stick at Glas- f Id. p. 164. Crevier, t. iii 
tonbury, did his best to help the p, 417. 
cause. The recent victory of Azin- 
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CHAP« church, and is embraced, I presume, by almost all 
. laymen and the major part of ecclesiastics on this 

fdweIu ®^^® ^^ *^® Alps. They embarrass the more popish 
churchmen as the Revolution does our En^ish 
tories ; some boldly impugn the authority of the 
council of Constance, ^hile others chicane upon 
the interpretation of its decrees. Their practical 
importance is not, indeed, direct ; universal coun- 
cils exist only in possibility; but the acknow- 
ledgement of a possible authority paramount to 
the see of Rome has contributed, among other 
means, to check its usurpations. 

The purpose for which these general councils 
had been required, next to that of healing the 
schism, was the reformation of abuses. All the 
rapacious exactions, all the scandalous venality 
of which Europe had complained, while unques- 
tioned pontiffs ruled at Avignon, appeared light in 
comparison of the practices of both rivals during 
the schism. Tenths repeatedly levied upon the 
clergy, annates rigorously exacted and enhanced 
by new valuations, fees annexed to the compli- 
cated formalities of the papal chancery, were the 
means by which each half of the church was com- 
pelled to reimburse its chief for the subtraction 
of the other's obedience. Boniface IX., one of 
the Roman line, whose fame is a little worse than 
that of his antagonists, made a gross traffic of his 
patronage ; selling the privileges of exemption 
from ordinary jurisdiction, of holding benefices in 
commendam, and other dispensations invented for 
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the benefit of the holy see. ♦ Nothing had been 
attempted at Pisa towards reformation. At Con- 
stance the ms^ority were ardent and sincere ; the 
representatives of the French, German, and 
English churches met with a determined and, 
as we have seen, not always unsuccessful resolu- 
tion to assert their ecclesiastical liberties. They 
appointed a committee of reformation, whose re- 
commendations, if carried into effect, would have 
annihilated almost entirely that artfully con- 
structed machinery by which Rome had absorbed 
so much of the revenues and patronage of the 
church. But men, interested in perpetuating 
these abuses, especially the cardinals, improved 
the advantages which a skilful government al- 
ways enjoys in playing against a popular assem- 
bly. They availed themselves of the jealousies 
arising out of the division of the council into na- 
tions, which exterior political circumstances had 
enhanced. France, then at war with England* 
whose pretensions to be counted as a fourth 
nation she had warmly disputed, and not well 
disposed towards the emperor Sigismund, joined 
with the Italians against the English and Ger- 
man members of the council in a matter of the 
utmost importance, the immediate election of a 
pope before the articles of reformation should be 
finally concluded. These two nations, in return, 
united with the Italians to chuse the cardinal 
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* Lenfent, Hist, du Concile de Pise, passim. Crevier, Viilaret, 
Schmidt, Collier. 
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Colomia, against the advice of the French diving 
who objected to any member o£ the sacred col- 
letge. The court of Rome were gainers in both 
questions* Martin V., the new pope, soon .evuiced 
his determination to elude any substantial reform. 
After publishing a few constitutions tending to 
redress some of the abuses that had arisen during 
tile fidaism, he contrived to make separate con- 
mantions with the several nations, and as soon aa 
possible dissolved the XK>uncil. * 

By one of the decrees passed at Constance, an- 
other general council was to be assembled in five 
years, a second at the end of seven more, and from 
that time a similar representation of the church 
was to meet every ten years. Martin V. accord- 
ingly convoked a council at Pavia, which, on ac- 
count of the plague, was transferred to Siena ; but 
nothing of importance was transacted by this m^ 
sembly.t That which he summoned seven yeans 
1433 — afterwards to the city of Basle had very diflTeiient 
results. The pope, dying before the meeting of 
this council, was succeeded by Eugenius IV,, who, 
anticipating the spirit of its discussions, attempted 
to crush its independence in the outset, by trans- 
&rring the place of session to an Italian city. No 
point was reckoned so material in the contest be- 
tween the popes and reformers, as whether a coun- 



of BMle. 



♦ Lenfent, Coneile de Con- 
stance. The copiousness as well 
as impartiality^ ot this work justly 
render it an almost exclusive au- 
thority. Crevier (Hist de TUai- 
yemti de Paris, t. iiL) has given 



a fsood abridgement; andStbmidt, 
(Hist, des Ailemands, t.v.) is wor- 
thy of attention. 

f LenfantyOuerre des Hussites, 
t. i. p. 223. 
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cil shoold sit in Italy or beyond the Alps. The cnAV. 
council <jf Basle began, as it proceeded in open , 

enmity to the editrt df Rome. Eugenius, after IgS-^- 
several years had elapsed in more or less hogtile 
discussions, exerted his prerogative of removing 
the assembly to Ferrara, and from thence to Flo- 
rence. For this he had a specious pretext in the 
negociation, then apparently tending to a prosper- 
ous issue, for the re-union of the Greek church ; 
a triumph, however transitory, of which his council 
at Florence obtained the glory. On theother'hand, 
the assembly lit Basle, though much weakened 
by the defection of those who adhered to £ugenius, 
entered into compacts with the Bohemian insur- 
gents more essential to the interests df the church 
than any union with the Greeks, and completed 
the Yfotk begun at Constance by abolishing 'the 
annates, the reservations of benefices, and other 
abuses of papal authority. In 'tliis It received the 
approbation of most princes ; but when, provoked 
by the endeavours of the pope to frustrate its 
decrees, it proceeded so far as tosuspend and even 
to depose him, neither France nor Germany con- 
curred in the sentence. Even the council of 
Constance had not absolutely asserted a right <ftf 
deposing a lawful pope, except in case of heresy, 
though their conduct towards John could not 
otherwise be justified. * This question indeed of 



* The council of Basle endea- t. ii. p. 98. But, as the church 
voured to evade this difficulty, by could discover no heresy in his dis- 



declaring Eugeniusareiapsed here- agreement with that assembly* the 
tic Lenfanty Guerre des Hasskes, sentence of deposition gained Utrie 
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CHAP, ecclesiastical public law seems to be still unde- 
. cided. The fathers of Basle acted however with 

fowm' S^^^^^^ intrepidity than discretion, and not per- 
haps sensible of the change that was taking place 
in public opinion, raised Amadeus, a retired duke 
of Savoy, to the pontifical dignity by the name of 
Felix V. They thus renewed the schism, and 
divided the obedience of the Catholic church for a 
few years. The empire however as well as France 
observed a singular and not very consistent neu- 
trality respecting Eugenius as lawful pope, and the 
assembly at Basle as a general council. England 
warmly supported Eugenius, and even adhered to 
his council at Florence ; Aragon and some coun- 
tries of smaller note acknowledged Felix. But the 
partizans of Basle became every year weaker ; and 
Nicholas V., the successor of Eugenius, found no 
great difficulty in obtaining the cession of Felix, 
and terminating this schism. This victory of the 
court of Rome over the council of Basle nearly 
counterbalanced the disadvantageous events at 
Constance, and put an end to the project of fixing 
permanent limitations upon the head of the church 
by means of general councils. Though the decree 
that prescribed the convocation of a council every 
ten years was still unrepealed, no absolute mon- 
. archs have ever more dreaded to meet the repre- 



stren^h by this previous decision, an anomalous infringement of epis- 

The bishops were unwilling to take copal authority, pressed it with 

this violent step against Eugenius; much heat nnd rashness. See a 

but the minor theologians^ the de- curious passage on this subject ia 

mocracy of the Catholic church, a speech of the Cardinal of Aries, 

whose right of 8u£Brage seems rather Lenfiuit, t. u. p. 225. 
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sentatives of their people, that the Roman pon- chap. 



VII. 



tiffs have abhorred the name of those ecclesiasti- 
cal S3niods ; once alone, and that with the utmost eccles. 
reluctance, has the catholic church been convoked 
since the council of Basle ; but the femous assem- 
bly to which I allude does not fall within the 
scope of my present undertaking.* 

It is a natural subject of speculation, what 
would have been the effects of these universal 
councils, which were so popular in the fifteenth 
century, if the decree passed at Constance for their 
periodical assembly had been regularly observed. 
Many catholic writers, of the moderate or cisalpine 
school, have lamented their disuse, and ascribed to 
it that irreparable breach which the Reformation 
has made in the fabric of their church. But there 
is almost an absurdity in conceiving their perma- 
nent existence.^ What chemistry could have kept 
united such heterogeneous masses, furnished with 
every principle of mutual repulsion ? Even in 
early times, when councils, though nominally 
general, were composed of the subjects of the 
Roman empire, they had been marked by violence 
and contradiction : what then could have been ex- 
pected from the delegates of independent king- 
doms, whose ecclesiastical polity, whatever may 
be said of the spiritual unity of the church, had 



* There is not, I believe, any transactions with his history of the 

sufficient history of the council of Hussite war, which is commonly 

Basle. Lenfant designed to write quoted under the title of History 

it from the original acts, but find- of the Council of Basle. Schmidt, 

ing his health decline, intermixed Crevier, Villaret, are still my other 

Bome rather imperfect notices of its authorities. 
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CHAP, long been far too intimately blended with that o£ 
p the state, to admit of any general controul without 

£cc^s. its assent ? Nor, beyond the zeal, unquestionably 
sincere, which animated their members, especially 
at Basle, for the abolition of papal abuses, is there 
any thing to praise in their conduct, or to regret in 
their cessation. The statesman, who dreaded the 
encroachments of priests upon the civil govern- 
ment, the Christian, who panted to see his rites 
and faith purified from the corruption of ages» 
found no hope of improvement in these councils. 
They took upon themselves the pretensions of the 
popes whom they attempted to supersede. By a 
decree of the fathers at Constance, all persons, in- 
cluding princes, who should oppose any obstacle to 
a journey undertaken by the emperor Sigismund, 
in order to obtain the cession of Benedict, are 
declared excommunicated, and deprived of their 
dignities, whether secular or ecclesiastical.* Their 
condemnation of Huss and Jerome of Prague, and 
the scandalous breach of faith which they induced 
Sigismund to commit on that occasion, are noto- 
rious. But perhaps it is not equally so, that this 
celebrated assembly recognised by a solemn decree 
the flagitious principle which it had practised, 
declaring that Huss was unworthy, through his 
obstinate adherence to heresy, of any privilege; 
nor ought any faith or promise to be kept with 
him, by natural, divine, or human law, to the pre- 
judice of the catholic religion, t It will be easy 

* Lenfant, t. i. p. 439. missio, de jure natural!, divino, et 

f Nee aliqua sibi fides aut pro- humano fuerit in prejudicium Ca- 



DURING THE MIDDLE AGES. 



S55 



to estimate the claims of this congress of theolo- 
gians to our veneration, and to weigh the retrench- 
ment of a few abuses against the formal sanction 
of an atrocious maxim. 

It was not however necessaiy for any govern- 
ment of tolerable energy to seek the reform of 
those abuses which affected the independence of 
national churches, and the integrity of their regu- 
lar discipline, at the hands of a general council. 
Whatever difficulty there might be in overturning 
the principles founded on the decretals of Isidore, 
and sanctioned by the prescription of many centu- 
ries, the more flagrant encroachments of papal 
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tholicie fidei observaiula. Lenfant, 
I. i. p. 491. 

This proposition is the great dis- 
grace of the council in the affair of 
Hubs. But the Elation of his 
safe-conduct being a famous event 
in ecclesiastical history, and which 
has been very much disputed with 
some degree of erroneous state- 
ment on both sides, it may be pro- 
per to give briefly an impartial 
summary. 1 . Huss came to Con- 
stance with a safe-conduct of the 
emperor, very loosely worded, and 
not directed to any individuals. 
Lenfant, t.i. p. 59. 2. This pass 
however was binding upon the em- 
peror himself, and was so consi- 
dered by him, when he remon- 
strated against the arrest of Huss. 
Id. p. 73. 83. 3. It was not bind- 
ing on the council, who possessed 
no temporal power, but had a right 
to decide upon the question of 
heresy. 4. It is not manifest by 
what civil authority Huss was ar- 
rested, nor can I determine how 
far the imperial safe-conduct was 
a l^al protection within the city of 



Constance. 5. Sigismund was per- 
suaded to acquiesce in the capital 
punishment of Huss, and even to 
make it his own act; (Lenfant, 
p. 409.) by which he manifestly 
broke his engagement. 6. It is evi- 
dent, that in this he acted by the 
advice and sanction of the council, 
who thus became accessary to the 
guilt of his treachery. 

The great moral to be drawn 
from the story of John Huss's con- 
demnation is, that no breach of 
faith can be excused by our opii^ 
ion of ill desert in the party, or by 
a narrow interpretation of our own 
engagements. Every capitulation 
ought to be construed favourably 
for the weaker side. In such cases, 
it is emphatically true, that if the 
letter killeth, the spirit should give 
life. 

Gerson, the most eminent theo- 
logian of his age, and the cory- 
phaeus of the party that opposed 
the transalpine principles, was 
deeply concerned in this atrocious 
business. Crevier, p. 432. 
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CHAP, tyranny were fresh innovations, some within the 
. actual generation, others easily to be traced up, 

|cc^. and continually disputed. The principal Euro- 
pean nations determined, with different degrees 
indeed of energy, to make a stand against the 
despotism of Rome. In this resistance England 
was not only the first engaged, but the most 
consistent ; her free parliament preventing, as far 
as the times permitted, that wavering policy to 
which a court is liable. We have already seen, 
that a foundation was laid in the statute of pro- 
visors under Edward III. In the next reign, 
many other measures tending to repress the inter- 
ference of Rome were adopted ; especially the 
great statute of praemunire, which subjects all 
persons bringing papal bulls for translation of 
bishops and other enumerated purposes into the 
kingdom to the penalties of forifeiture and perpe- 
tual imprisonment.* This act received, and pro- 
bably was designed to receive, a larger interpret- 
ation than its language appears to warrant. Com- 
bined with the statute of provisors, it put a stop 
to the pope's usurpation of patronage, which had 
impoverished the church and kingdom of Eng- 
land for nearly two centuries. Several attempts 
were made to overthrow these enactments ; the 
first parliament of Henry IV. gave a very large 
power to the king over the statute of provisors, 
enabling him even to annul it at his pleasure, t 
This however does not appear in the statute-book. 

# 16 Ric. II. c. 5. t Rot. Pari. vol. iii. p. 428. 
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Heriry indeed, like his predecessors, exercised chap. 
rather largely his prerogative of dispensing with . 

the law against papal provisions; a prerogative §cci^. 
which, as to this point, was itself taken away by an 
act of his own, and another of his son Henry V.* 
But the statute always stood unrepealed ; and it 
is a satisfactory proof of the ecclesiastical su- 
premacy of the legislature, that in the concordat 
made by Martin V. at the council of Constance 
with the English nation, we find no mention of 
reservation of benefices, of annates, and the other 
principal grievances of that aget; our ancestors 
disdaining to accept by compromise with the pope 
any modification or even confirmation of their 
statute law. They had already restrained another 
flagrant abuse, the increase of first fruits by Boni- 
face IX. ; an act of Henry IV. forbidding any 
greater sum to be paid on that account than had 
been formerly accustomed, t 

It will appear evident to every person acquainted influence of 
with the contemporary historians, and the pro- 
ceedings of parliament, that besides partaking in 
the general resentment of Europe against the papal 
court, England was under the influence of a pecu- 
liar hostility to the clergy, arising from the disse- 



♦ 7 H. IV. C.8,; 3H. V. c.4. were always inexorable on this 

Martin V. published an angry bull head, p. 636. : and the archbishop 

against the ' execrable statute ' of even incurred Martin's resentment 

prfietnunire ; enjoining Archbishop by it. Wilkins, Concilia, t. iii< 

Chicheley to procure its repeal, p. 483. 

Collier, p. 653. Chicheley did all + Lenfant, t. ii. p. 444. 

in his power; but the commons j: 6 H. IV. c. 1. 
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mination of the principles of WiclifFe.* All 
ecclesiastical possessions were marked for spolia- 
tion by the system of this reformer ; and the 
house of commons more than once endeavoured to 
carry it into effect, pressing Henry IV. to seize 
the temporalities of the church for public exigen- 
cies, t This recommendation, besides its injustice, 
was not likely to move Henry, whose policy had 
been to sustain the prelacy against their new ad- 
versaries. Ecclesiastical jurisdiction was kept in 
better controul than formerly by the judges of 
common law, who, through rather a strained con- 
struction of the statute of praemunire, extended 
its penalties to the spiritual courts, when they 
transgressed their limits. 1: The privilege of clergy 
in criminal cases still remained ; but it was ac- 
knowledged not to comprehend high treason. § 



* See, among man^ other pas- 
sages, the articles exhibited by the 
Lollards to parliament against the 
clergy in 1394. Collier gives the 
substance of them, and they are 
noticed by Henry : but they are 
at full length in Wilkins, t. iii. 
p. 221. 

f Walsingham, p. 371. 379. 
Hot. Pari. U H. IV. vol. iii. 
p. 645. The remarkable circum- 
stances detailed by Walsingham 
in the former passage, are not cor- 
roborated by any thing in the re- 
cords. But as It is unlikely that 
so particular a narrative should 
have no foundation, Hume has 

Elausibly conjectured that the roll 
as been wilfully mutilated. As 
this suspicion occurs in other in- 
stances, it would be desirable to 
ascertain, by examination of the 



original rolls, whether they bear 
any external marks of inj ury. The 
mutilators, however, if such there 
were, have left a great deal. The 
rolls of Henry IV. and V.'s par* 
liaments are quite full of petitions 
against the clergy. 

X 3 Inst. p. 121. Collier, vol. i. 
p. 668. 

§ 2 Inst. p. 634. where several 
instances of priests executed for 
coining and other treasons are ad- 
duced. And this may also be 
inferred from 25 £. III. stat. 3. 
c. 4. ; and from 4 H. IV. c. 3. In- 
deed the benefit of clergy has never 
been taken away by statute from 
high treason. This renders it im« 
probable that Chief Justice Gas- 
coyne should, as Carte teUs ua, 
vol. ii. p. 664. have refused to try 
Archbishop Scrope for treason, on 
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Germany) as well as England, was disappointed chap. 
of her hopes of general reformation by the Italian ^^ 



party at Constance ; but she did not supply the 5gcj^ 
want of the council's decrees with sufficient deci- 
sion. A concordat with Martin V. left the pope cpncord»u 

n t * of Awshaf- 

m possession of too great a part of his recent fcnburg, 
usurpations.* This however was repugnant to the 
spirit of Germany, which called for a more tho* 
rough reform with all the national roughness and 
honesty. The diet of Mentz during the continu* 
ance of the council of Basle adopted all those 
regulations hostile to the papal interests which 
occasioned the deadly quarrel between that assenu 
bly and the court of Rome.t But the German 
empire was betrayed by Frederic III.^ and deceived 
by an accomplished but profligate statesman, his 
secretary ^neas Sylvius. Fresh concordats, set- 
tled at AschaiFenburg in 1448, nearly upon the 
footing of those concluded with Martin V., sur- 
rendered great part of the independence for which 
Germany had contended. The pope retained his 
annates, or at least a sort of tax in their place ; 
and instead of reserving benefices arbitrarily, he 



the ground that no one could law- pensing with the statutes of prae- 

fully sit in judgement on a bishop munire, but absolutely exempting 

for his life. Whether he might them from temporal jurisdiction 

have declined to try him as a peer, in cases of treason as well as fe- 

is another question. The pope lony. Wilkins, Concilia, t. iii. 

excommunicated all who were p. 583. Collier, p. 678. This, ho w>- 

concemed in Scrope's death, and ever, being an illegal grant, took 

it cost Henry a large sum to ob- no eiSTect, at least uter his death, 
tain absolution. But Boniface IX. * Lenfant, t.ii. p.4S8. Schmidt, 

was no arbiter of the English law. t. v. p. 131. 
Edward IV. granted a strange f Schmidt, t. v. p. 821. Len^ 

charter to the clergy, not only dis- fant. 
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obtained the positive right of collation during six 
^ alternate months of every year. Episcopal elec- 



ecci.es, tions were freely restored to the chapters, except 
in case of translation, when the pope still conti- 
nued to nominate ; as he did also, if any person, 
canonically unfit, were presented to him for con- 
firmation.* Such is the concordat of Aschaflfen- 
burg, by which the catholic principalities of the 
empire have always been governed, though re- 
luctantly acquiescing in its disadvantageous pro- 
visions. Rome, for the remainder of the fifteenth 
century, not satisfied with the terms she had im- 
posed, is said to have continually encroached upon 
the right of election, t But she purchased too 
dearly her triumph over the weakness of Fre- 
deric III., and the Hundred Grievances of Ger- 
many, presented to Adrian VI. by the diet of 
Nuremberg in 1522, manifested the workings of a 
long treasured resentment, that had made Straight 
the path before the Saxon reformer. 

I have already taken notice that the Castilian 
church was in the first ages of that monarchy 
nearly independent of Rome. But after many 
gradual encroachments, the code of laws promul- 



Papal en- 
croAch- 
meots on 
ciinrch of 
Castile. 



* Schmidt, t. v. p. 250.; t. ?i. 
p. 94, &c. He observes that there 
IS three times as much money at 
present as in the fifteenth century; 
if therefore the annates are now 
felt as a burthen, what must they 
have been? p. 113. To this Rome 
would answer; if the annates were 
but sufficient for the pope's main- 
tenance at that time, what must 
they be now ? 



f Schmidt, p. 98. ^neas Syl- 
vius, Epist. 369. and 371.; and De 
Moribus Germanorum, p. 1041. 
1 06 1 . Several little disputes with 
the pope indicate the spirit that was 
fermenting in Germany through- 
out the fifteenth century. But this 
is the proper subject of a more 
detailed ecclesiastical history, and 
should form an introduction to 
that of the Reformation. 



POWJ 
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gated by Alfonso X. had incorporated a great part chap. 
of the decretals, and thus given the papal jurispru- , ^ ' , 
dence an authority, which it no where else pos- eccj 
sessed, in national tribunals.* That richly endowed 
hierarchy was a tempting spoil. The popes filled 
up its benefices by means of expectatives and re- 
serves with their own Italian dependents. We find 
the cortes of Palencia in 1388 complaining that 
strangers are beneficed in Castile, through which 
the churches are ill supplied, and native scholars 
cannot be provided, and requesting the king to 
take such measures in relation to this as the kings 
of France, Aragon and Navarre, who do not permit 
any but natives to hold benefices in their kingdoms. 
The king answered to this petition that he would 
use. his endeavours to that end.t And this is ex- 
pressed with greater warmth by a cortes of 1473, 
who declare it to be the custom of all Christian 
nations that foreigners should not be promoted to 
benefices, urging the discouragement of native 
learning, the decay of charity, the bad performance 
of religious rites and other evils arising from the 
non-residence of beneficed priests, and request the 
king to notify to the court of Ropie, that no ex- 
pectative or provision in favour of foreigners can 
be received in future, t This petition seems to 
have passed into a law ; but I am ignorant of the 
consequences. Spain certainly took an active part 



* Marina, Ensayo Historico- X Id, t. iL p. 364. Mariana, 
Cntico, c. 320, &c. Hist. Hispan. J. xix. c. I. 

f Id. Ifeoria de las Cortes, t. iii. 
p. 126. 
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CHAP, in restraining the abuses of pontifical authority at 
. ^"' - the councils of Constance and Basle ; to which I 
KgcL^ might add the name of Trent, if that assembly 

were not beyond my province* 
cbecki on France, dissatisfied with the abortive termination 
Koritylo of her exertions during the schism^ rejected the 
concordat offered by Martin V, which held out but 
a promise of imperfect reformation.* She suffered 
in consequence the papal exactions for some years, 
till the decrees of the council of Basle prompted 
her to more vigorous efforts for independence, and 
Charles VII. enacted the famous Pragmatic Sanc- 
tion of Bourges. t This has been deemed a sort of 
Magna Charta of the Galilean church ; for though 
the law was speedily abrogated, its principle has 
remained fixed as the basis of ecclesiastical liber- 
ties. By the Pragmatic Sanction a general council 
was declared superior to the pope ; elections of 
bishops were made free from all controul ; mandats 
or grants in expectancy, and reservations of bene- 
fices were taken away ; first fruits were abolished. 
This defalcation of wealth, which had now become 
dearer than power, could not be patiently borne at 
Rome. Pius II., the same ^neas Sylvius who had 
sold himself to oppose the council of Basle in whose 
service he had been originally distinguished, used 
every endeavour to procure the repeal of this ordi- 
nance. With Charles VII. he had no success ; but 



♦ Villaret, t.xv. p. 1«6. Droit. Crevier, t.iT. p. 100. Pte- 

+ Idem, p. 263. Hist, du Droit quier, Recherches de la France, 

Public Eccl^. Francois, t. ii. 1. iii. c. 27. 

p. 234. Fleury, Institutions au 
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Louis XL, partly out of blind hatred to his father's chap. 
memory, partly from a delusive expectation that . 

the pope would support the Angevin faction in |gci^* 
Naples, repealed the Pragmatic Sanction.* This 
may be added to other proofs, that Louis XL, even 
according to the measures of worldly wisdom, was 
not a wise politican. His people judged from 
better feelings ; the parliament of Paris constantly 
refused to enregister the revocation of that favourite 
law, and it continued in many respects to be acted 
upon until the reign of Francis Lt At the States 
General of Tours, in 1484, the inferior clergy, se- 
conded by the two other orders, earnestly requested 
that the Pragmatic Sanction might be confirmed ; 
but the prelates were timid or corrupt, and the 
regent Anne was unwilling to risk a quarrel with 
the holy see. t This unsettled state continued, the 
Pragmatic Sanction neither quite enforced nor 
quite repealed, till Francis L, having accommo- 
dated the differences of his predecessor with Rome, 
agreed upon a final concordat with Leo X., the 
treaty that subsisted for almost three centuries 
between the papacy and the kingdom of France. § 
Instead of capitular election or papal provision, a 
new method was devised for filling the vacancies 
of episcopal sees. The king was to nominate a fit 



* Villaret, and Gamier, t. xvi. t Garnier, t. xix. p. 216. and 

Crevier, t. iv. p. 256. 274. 321. 

f Oarnier, t. xvi. p.4-32» ; t.xyii. § Gamier, t. xxiii. p. 151. Hist, 

p. 222. et alibi. Crevier, t. iv. du Droit Public Eccles. Fr. t. ii. 
p. 31& et alibi. p. 243. Fleury, Institutions au 

Droit, t.i. p. 107. 



S64 STATE OF EUROPE 

CHAP, person, whom the pope was to collate. The one 
. ^^^' . obtained an essential patronage, the other preserved 
EccLEs. his theoretical supremacy. Annates were restored 
to the pope ; a concession of great importance. He 
gave up his indefinite prerogative of reserving 
benefices, and received only a small stipulated 
patronage. This convention met with strenuous 
opposition in France ; the parliament of Paris 
yielded only to force ; the university hardly stopped 
short of sedition ; the zealous Gallicans have ever 
since deplored it, as a fatal wound to their liberties. 
There is much exaggeration in this, as far as the 
relation of the Gallican church to Rome is con- 
cerned ; but the royal nomination to bishoprics 
impaired of course th^ independence of the hier- 
archy. Whether this prerogative of the crown 
were upon the whole beneficial to France, is a pro- 
blem that I cannot affect to. solve ; in this country 
there seems little doubt, that capitular elections, 
which the statute of Henry VIII. had reduced to 
a name, would long since have degenerated into 
the corruption of close boroughs ; but the circum- 
stances of the Gallican establishment may not 
have been entirely similar, and the question opens 
a variety of considerations, that do not belong to 
my present subject. 
Liberties From the principles established during the schism, 

GaUiam and in the Pragmatic Sanction of Bourges, arose 
the far-famed liberties of the Gallican church, 
which honourably distinguished her from other 
members of the Roman communion. These have 
been referred by French writers to a much earlier 
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sera ; but except so far as that country participated chap. 
in the ancient ecclesiastical independence of all 



Europe, before the papal encroachments had sub- kccles. 

POWER* 

verted it, I do not see that they can be properly 
traced above the fifteenth century. Nor had they 
acquired even at the expiration of that age the pre- 
cision and consistency which was given in later 
times by the constant spirit of the parliaments and 
universities, as well as by the best ecclesiastical 
authors, with little assistance from the crown, 
which, except in a few periods of disagreement 
with Rome, has rather been disposed to restrain the 
more zealous Galileans. These liberties therefore 
do not strictly fall within my limits ; and it will 
be sufficient to observe, that they depended upon 
two maxims ; one, that the pope does not possess 
any direet or indirect temporal authority ; the 
other, that his spiritual jurisdiction can only be 
exercised in conformity with such parts of the 
canon law as are received by the kingdom of 
France. Hence the Galilean church rejected a 
great part of the S^xt and Clementines, and paid 
little regard to modem papal bulls, which in fact 
obtained validity only by the king's approbation.* 

The pontifical usurpations which were thus re- Eccjwiasti- 
Strained, affected, at least in their direct operation, ^^^^ 
rather the church than the state; and temporal 

* Fleury, Institutions au Droit, reach the utmost point in limiting 

t. ii. p. 226, &c. and Discours sur the papal authority which a sincere 

les Libert^s de I'Eglise Gallicane. member of that communion can 

The last editors of this dissertation attain. See notes, p. 417. and 

go far beyond Fleury, and perhaps 445. 
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CHAP, governments would only have been half emanci- 
, ^^^' , pated, if their national hierarchies had preserved 
EccLEs. their enormous jurisdiction.* England, in this 
also, began the work, and had made a consider- 
able progress, while the mistaken piety or policy 
of Louis IX. and his successors had laid France 
open to vast encroachments. The first method 
adopted in order to check them was rude enough ; 
by seizing the bishop's effects when he exceeded 
his jurisdiction.! This jurisdiction, according to 
the construction of churchmen, became per- 
petually larger: even the reforming council of 
Constance give an enumeration of ecclesiastical 
causes far beyond the limits acknowledged in 
England, or perhaps in France, t But the par- 
liament of Paris, instituted in 1304, gradually 

* It ought always to be remem- judicio, non illos ad vefitram dir^ 
bered, that eccletiasiical, and not posse voluntatem. Wilkins, Con- 
merely papain encroachments are cilia, t.ii. p. 663. This amazing 
what civil governments and the impudence towards such a prince 
laity in general have had to resist; as Edward did not succeea; but 
a pointy which some very zealous it is interesting to follow the track 
opposers of Rome have been will- of the star which was now rather 
ing to keep out of sight. The receding, though still fierce, 
latter arose out of the former, and f De Marca, De Concordantid, 
perhaps were in some respects lees 1. iv. c. IB. 
objectionable. But the true enemv t ^^' c,l5. Lenfant, Ck>nc. de 
is what are called High-church Constance, t.ii. p. 331. De Mar- 
principles; be they maintained by ca, l.iv. c. 15. gives us passages 
a pope, a bishop, or a presbyter, from one Durandus about 1309, 
Thus Archbishop Stratford writes complaining that the lay judges 
to Edward III. : Duo sunt, quibus invaded ecclesiastical junscQction, 
principaliter regitur mundus, sacra and reckoning the cases subject to 
pontificalis auctoritas, et regalis the latter, under which he includes 
ordinata potestas : in quibus est feudal and criminal causes in some 
pondus tanto gravius et sublimius circumstances, and also those in 
sacerdotum, quanto et de regibus which the temporal judges are in 
illi in divino reddituri sunt examine doubt ; si qmd ambiguum inter 
lationem ; et ideo scire debet regia judices sieculares oriatur. 
celsitudo ex illorum vos dependere 
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established a paramount authority over eccle-* 
siastical as well as civil tribunals* Their progress 
was indeed very slow. At a famous assembly in 
1329 before Philip of Valois, his advocate-general, 
Peter de Cugnieres, pronounced a long harangue 
against the excesses of spiritual jurisdiction. This 
is a curious illustration of that branch of legal 
and ecclesiastical history. It was answered at 
large by some bishops, and the king did not ven- 
ture to take any active measures at that time,* 
Several regulations were however made in the 
fourteenth century, which took away the eccle- 
siastical cognizance of adultery, of the execution 
of testaments, and other causes which had been 
claimed by the clergy, t Their immunity in cri- 
minal matters was straitened by the introduction 
of privileged cases, to which it did not extend; 
such as treason, murder, robbery, and other hei- 
nous offences, t The parliament began to exer- 
cise a judicial controul over episcopal courts. It 
was not however till the beginning of the six- 
teenth century, according to the best writers, 
that it devised its famous form of procedure, the 
appeal because of abuse. § This, in the course of 



CHAP. 
VII. 



SCCIJ£S» 
POW£K. . 



• Velly, t. viii. p. 234. Fleury, 
Institutions, t.ii. p. 12. Hist, du 
Droit Eccl^s. Franp. t. ii. p. 86. 

JVillaret, t. xi. p. 182. 
Fleury, Institutions au Droit, 
1. 11. p. 1 38u In the famous case 
of Balue, a bishop and cardinal, 
whom Louis XI. detected in a trea- 
sonable intrigue, it was contended 
by the king that he had a right to 



punish him capitally. Du Clos. 
Vie de Louis XI. t. i. p. 422. Gar- 
nier, Hi8t.de France, txvii. p.3d0. 
Balue was confined for many years 
in a small iron cage, which till 
lately was shewn in the castle of 
Loches. 

{ Pasquier, l.iii. c.33. Hist, 
du Droit £ccl&i. Fran9ois, t.ii. 
p. 119. Fleury, Institutions au 
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time, and through the decline of ecclesiastical 
power, not only proved an effectual barrier 
against encroachments of spiritual jurisdiction, 
but drew back again to the lay court the greater 
part of those causes which by prescription, and 
indeed by law, had appertained to a different cog- 
nizance. Thus, testamentary, and even, in a 
great degree, matrimonial causes were decided by 
the parliament ; and in many other matters, that 
body, being the judge of its own competence, 
narrowed, by means of the appeal because of 
abuse, the boundaries of the opposite jurisdiction.* 
This remedial process appears to have been more 
extensively applied than our English writ of pro- 
hibition. The latter merely restrains the inter- 
ference of the ecclesiastical courts in matters 
which the law has not committed to them. But 
the parliament of Paris considered itself, I appre- 
hend, as conservator of the liberties and discipline 
of the Gallican church ; and interposed the appeal 
because of abuse whenever the spiritual court, 
even in its proper province, transgressed the 
canonical rules by which it ought to be go- 
verned.! 

While the bishops of Rome were losing their 
general influence over Europe, they did not gain 



Droit Eccl^s. Francois, t.ii. p. 221. 
De Marca, De Concordantia Sa- 
cerdotii et Imperii, 1. iv. c. 19. 
The last author seems to carry it 
rather higher. 

* Flcury, Institutions, t. ii. 
p. 42, &c. 

f De Marca, De Concordantia, 



1. IV. c. 9. Fleury, t. ii. p. 224. In 
Spain even now, says De Marca, 
bishops or clerks not obeying royal 
mandates that inhibit the excesses 
of ecclesiastical courts, are ex- 
pelled from the kingdom and de» 
prived of the rights of denizen- 
ship 
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more estimation in Italy. It is indeed a problem 
of some difficulty, whether they derived any 
substantial advantage from their temporal princi- 
pality. For the last three centuries, it has cer- 
tainly been conducive to the maintenance of their 
spiritual supremacy, which in the complicated 
relations of policy, might have been endangered 
by their becoming the subjects of any particular 
sovereign. But I doubt whether their real authority 
over Christendom in the middle ages was not 
better preserved by a state of nominal dependence 
upon the empire, without much effective controul 
on one side, or many temptations to worldly ambi- 
tion on the other. That covetousness of temporal 
sway which, having long prompted their measures 
of usurpation and forgery, seemed, from the time 
of Innocent III. and Nicolas III., to reap its 
gratification, impaired the more essential parts of 
the papal authority. In the fourteenth and fif- 
teenth centuries, the popes degraded their cha- 
racter by too much anxiety about the politics of 
Italy. The veil woven by religious awe was rent 
asunder, and the features of ordinary ambition 
appeared without disguise. For it was no longer 
that magnificent and original system of spiritual 
power, which made Gregory VII., even in exile, 
a rival of the emperor, which held forth redress 
where the law could not protect, and punishment 
where it could not chastise, which fell in some- 
times with superstitious feeling, and sometimes 
with political interest. Many might believe that 
the pope could depose a schismatic prince, who 
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were disgusted at his attacking an unoffending 
neighbour. As the cupidity of the clergy in re- 
gard to worldly estate had lowered their character 
every where, so the similar conduct of their head 
undermined the respect felt for him in Italy. The 
censures of the church, those excommunications 
and interdicts, which had made Europe tremble, 
became gradually despicable as well as odious, 
when they were lavished in every squabble for 
territory, which the pope was pleased to make his 
own.* Even the crusades, which had already been 
tried against the heretics of Languedoc, were now 
preached against all who espoused a different 
party from the Roman see in the quarrels of Italy. 
Such were those directed at Frederic II., at Man- 
fred, and at Matteo Visconti, accompanied by the 
usual bribery, indulgences and remission of sins* 
The papal interdicts of the fourteenth century 
wore a different complexion from those of former 
times. Though tremendous to the imagination, 
they had hitherto been confined to spiritual ef- 
fects, or to such as were connected with religion, 
as the prohibition of marriage and sepulture. But 
Clement V., on account of an attack made by the 
Venetians upon Ferrara in 1309, proclaimed the 
whole people in&mous, and incapable for three 



* In 1200, Pisa was put under 
an interdict for having conferred 
the signiory on the count of Monte- 
feltro, and he was ordered, on pain 
of excommunication, to lay down 
the government within a month. 
Murstori ad ann. A curious style 



for the pope to adopt towards a free 
city I Six years before the Vene- 
tians had been interdicted, because 
they would not allow their gallies 
to be hired by the king of Naples. 
But it would be almost endless to 
quote eyery instance. 
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generations of any office ; their goods, in every part char 
of the world, subject to confiscation, and eveiy , ^"' 
Venetian, wherever he might be found, liable to jbccles. 
be reduced into slavery.* A bull in the same terms 
was published by Gregory XI. in 1376 against the 
Florentines. 

From the termination of the schism, as the popes 
found their ambition thwarted beyond the Alps, 
it was diverted more and more towards schemes 
of temporal sovereignty. In these we do not 
perceive that consistent policy, which remarkably 
actuated their conduct as supreme heads of the 
church. Men generally advanced in years, and 
bom of noble Italian families, made the papacy 
subservient to the elevation of their kindred, or to 
the interests of a local faction. For such ends 
they mingled in the dark conspiracies of that bad 
age, distinguished only by the more scandalous 
turpitude of their vices from the petty tyrants and 
intriguers with whom they were engaged. In the 
latter part of the fifteenth century, when all favour* 
able prejudices were worn away, those who occu|Hed 
the most conspicuous station in Europe disgraced 
their name by more notorious profligacy, than 
could be paralleled in the darkest age that had pre- 
ceded ; and at the moment beyond which this work 
is not carried, the invasion of Italy by Charles VIII., 
I must leave the pontifical throne in the possession 
of Alexander VI. 

It has been my object in the present chapter to 

* Muratori. 
B B 2 



872 STATE OF EUROPE 

CHAP, bring within the compass of a few hours' perusal 
. the substance of a great and interesting branch of 



EccLES. history ; not certainly with such extensive reach 
of learning as the subject might require, but from 
sources of unquestioned credibility. Unconscious 
of any partialities, that could give an oblique bias 
to my mind, I have not been very soUcitous to 
avoid offence, where offence is so easily taken. 
Yet there is one misinterpretation of my meaning 
which I would gladly obviate. I have not de- 
signed, in exhibiting without disguise the usurp- 
ations of Rome during the middle ages, to furnish 
materials for unjust prejudice or , unfounded dis- 
trust. It is an advantageous circumstance for the 
philosophical inquirer into the history of ecclesi- 
astical dominion, that, as it spreads itself over the 
vast extent of fifteen centuries, the dependence of 
events upon general causes, rather than on transi- 
tory combinations or the character of individuals, 
is made more evident, and the future more pro- 
bably foretold from a consideration of the past, 
than we are apt to find in political history. Five 
centuries have now elapsed, during every one of 
which the authority of the Roman see has succes- 
sively declined. Slowly and silently receding 
from their claims to temporal power, the pontiffs 
hardly protect their dilapidated citadel from the 
revolutionary concussions of modem times, the 
rapacity of governments, and the growing averse- 
ness to ecclesiastical influence. But if thus 
bearded by unmannerly and threatening innova- 
tion, they should occasionally forget that cautious 
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policy which necessity has prescribed, if they chap. 
should attempt, an unavailing expedient I to revive ^ 



institutions which can be no longer operative, or eccles. 

POWER- 

principles that have died away, their defensive 
efforts wiQ not be unnatural, nor ought to excite 
either indignation or alarm. A calm, comprehen- 
sive study of ecclesiastical history, not in such 
scraps and fragments as the ordinary partizans of 
our ephemeral literature obtrude upon us, is per- 
haps the best antidote to extravagant apprehen- 
sions. Those who know what Rome has once 
been are best able to appreciate what she is; 
those who have seen the thunderbolt in the hands 
of the Gregories and the Innocents, will hardly 
,be intimidated at the sallies of decrepitude, the 
impotent dart of Priam amidst the crackling ruins 
of Troy. 
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THE CONSTITUTIONAL HISTORY OF ENGLAND. 



PART I. 

Hie Anglo-Saxon Constitution — Sketch of Anglo-Saxon His* 
tory — Succession to the Crown — Orders of Men — Thanes 
and Ceorls-^ Wittenagemot — Judicial System — Division into 
Hundreds — County-Court — Trial by Jury — its AnHquiiy 
investigated — Law of Frank-pledge — its several Sk^fes^^ 
Question of Feudal Tenures before the Conquest. 

No unbiassed observer, who derives pleasure from 
the welfare of his species, can fail to consider the 
long and uninterruptedly increasing prosperity of 
^^^? England as the most beautiful phaenomenon in the 
history of mankind. Climates more propitious 
may impart more largely the mere enjoyments 
of existence ; but in no other region have the 
benefits that political institutions can confer been 
diffused over so extended a population ; nor have 
any people so well reconciled the discordant ele- 
ments of wealth, order, and liberty. These ad- 
vantages are surely not owing to the soil of this 
island, nor to the latitude in which it is placed ; 



TUTION. 
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but to the spirit of its laws, from which» through chap. 
various means, the characteristic independence part i. 
and industriousness of our nation have been de* ^ ^ ' 
rived. The constitution, therefore, of £ngland const. 
must be to inquisitive men of all countries, far 
more to ourselves, an object of superior interest ; 
distinguished, especially, as it is from all free 
governments of powerful nations which history 
has recorded, by its manifesting, after the lapse of 
several centuries, not merely no symptom of irre- 
trievable decay, but a more expansive energy. 
Comparing long periods of time, it may be jusdy 
asserted that the administration of government 
has progressively become more equitable, and the 
privileges of the subject more secure ; and, though 
it would be both presumptuous and unwise to exr 
press an unlimited confidence as to the durability 
of liberties, which owe their gfeatest security to 
the constant suspicion of the people, yet, if we 
calmly reflect on the present aspect of this coun- 
try, it will probably appear, that whatever perik 
may threaten our constitution are rather from 
circumstances altogether unconnected with it than 
from any intrinsic defects of its own. It will be 
the object of the ensuing chapter to trace the 
gradual formation of this system of government 
Such an investigation, impartially conducted, will 
detect errors diametrically opposite ; those in- 
tended to impose on the populace, which, on 
account of their palpable absurdity and the ill 
faith with which they are usually proposed, I have 
seldom thought it worth while directly to repel ; 

B B 4 
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PART I. *^ entertain, caught from transient reading, and 

* V f the misrepresentations of late historians, but 

*c^ir" easily refuted by the genuine testimony of ancient 

times. 
Sketch of '^^^ seven very unequal kingdoms of the Saxoa 
sSSrhit- Heptarchy, formed successively out of the coun- 
'^' tries wrested from the Britons, were originally 

independent of each other. Several times, how- 
ever, a powerful sovereign acquired a preponder* 
ating influence over his neighbours, marked per-^ 
haps by the payment of tribute. Seven are 
enumerated by Bede as having thus reigned over 
the whole of Britain ; an expression which must 
be very loosely interpreted. Three kingdoms 
became at length predominant ; those of Wessex, 
Mercia, and Northumberland. The first rendered 
tributary the small estates of the South-East, and 
the second that of the Eastern Angles. But 
Egbert, king of Wessex, not only incorporated 
with his dwn monarchy the dependent kingdoms 
of Kent and Essex, but obtained an acknowledge- 
ment of his superiority from Mercia and Northum- 
berland ; the latter of which, though the most ex- 
tensive of any Anglo-Saxon state, was too much 
weakened by its internal divisions to offer any 
resistance. * Still however the kingdoms of Mer- 
cia, East Anglia, and Northumberland remained 
under their ancient line of sovereigns ; nor did 
either Egbert or his five immediate successors 

* Chronicon Saxonicum, p. 70. 
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assume the tide of any other crown than chap. 
Wessex** parti. 

The destruction of those minor states was re- ^ y ^ 
served for a diflFerent enemy. About the end of const. 
the eighth century the northern pirates began to 
ravage the coast of England. Scandinavia ex- 
hibited in that age a very singular condition of 
society. Her population, continually redundant 
in those barren regions which gave it birth, was 
cast out in search of plunder upon the ocean. 
Those who loved riot rather than limine em- 
barked in large armaments under chiefs of legiti- 
mate authority, as well as approved valour. Such 
were the Sea-kings, renowned in the stories of the 
North : the younger branches commonly of royal 
families, who inherited, as it were, the sea for 
their patrimony. Without any territory but on 
the bosom of the waves, without any dwelling 
but their ships, these princely pirates were obeyed 
by numerous subjects, and intimidated mighty 
nations.! Their invasions of England became 
continually more formidable ; and, as their con- 
fidence increased, they began first to winter, and 
ultimately to form permanent settlements in the 
country. By their command of the sea, it was 
easy for them to harass every part of an island 

* Alfred denominates himself f For these Vikingr, or Sea- 
in his will, Occidentalium Saxo- kings, a new and interesting sub- 
rum rex; and Asserius never gives ject, I would refer to Mr. Turner's 
him any other name. But his son History of the Anelo-Saxons, in 
Edward the Elder takes the title which valuable work almost every 
of Rex Anglorum on his coins, particular that can illustrate our 
Vid. Numismata Anglo-Saxon, in early annals will be found. 
Hickes's Thesaurus, vol. ii. 



378 STATE OF EUROPE 

CHAP, presenting such an extent of coast as Britain; 



viir. 

PART I. 



the Saxons, after a brave resistance, gradually 
gave way, and were on the brink of the same servi- 
*^coNsi" ^^d® ^^ extermination which their own arms had 
already brought upon the ancient possessors* 

From this imminent peril, after the three de- 
pendent kingdoms, Mercia, Northumberland, and 
East Anglia, had been overwhelmed, it was the 
glory of Alfred to rescue the Anglo-Saxon mon- 
archy. Nothing less than the appearance of a 
hero so undesponding, so enterprizing, and so just, 
could have prevented the entire conquest of 
England. Yet he never subdued the Danes, nor 
became master of the whole kingdom. The 
Thames, the Lea, the Ouse, and the Roman road 
called Watling-street, determined the limits of 
Alfred's dominion.* To the north-east of this 
boundary were spread the invaders, still denomi- 
nated the armies of East Anglia and Northumber- 
land t ; a name terribly expressive of foreign con- 
querors, who retained their warlike confederacy, 
without melting into the mass of their subject 
population. Three able and active sovereigns, 
Edward, Athelstan, and Edmund, the successors of 
Alfred, pursued the course of victory, and finally 
rendered the English monarchy co-extensive with 
the present limits of England. Yet even Edgar, 
the most powerful of the Anglo-Saxon kings, did 
not venture to interfere with the legal customs of 
his Danish subjects, t 

♦ Wilkins, Leges Anglo-Saxon. f Chronicon Saxon, passim, 

p. 47. Chron. &LXon. p. 99. j: Wilkins, Leges Anglo-Saxon. 
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Under this prince, whose rare fortune as well as chap. 
judicious conduct procured him the simame of parti. 
Peaceable, the king^dom appears to have reached ^ — i~^ 
its zenith of prosperity. But his premature death const. 
changed the scene. The minority and feeble cha- 
racter of Ethelred II. provoked fresh incursions of 
our enemies beyond the German sea. A long 
series of disasters, and the inexplicable treason of 
those to whom the public safety was entrusted, 
overthrew the Saxon line, and established Canute 
of Denmark upon the throne. 

The character of the Scandinavian nations was 
in some measure changed from what it had been 
during their first invasions. They had embraced 
the Christian faith ^ they were consolidated into 
great kingdoms ; they had lost some of that preda- 
tory and ferocious spirit which a religion invented, 
as it seemed, for pirates had stimulated. Those 
too who had long been settled in England became 
gradually more assimilated to the natives, whose 
laws and language were not radically different 
from their own. Hence the accession of a Danish 
line of kings produced neither any evil, nor any 
sensible change of polity. But the English still 
outnmnbered their conquerors, and eagerly re- 
turned, when an opportunity arrived, to the an- 
cient stock. Edward the Confessor, notwith- 



p. 83. In 1064-, after a revolt of parison of dialects, that the inha- 

the Northumbrians, Edward the bitants from the Humber, or at 

Confessor renewed the Jaws of Ca- least the Tyne, to the Firth of 

nute. Chronic. Saxon. It seems Forth, were chiefly Danes. 
now to be ascertained by the com- 
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CHAP. Standing his Norman favourites, was endeared by 
PART I *'^^ mildness of his character to the English na- 
' — , — ' tion J and subsequent miseries gave a kind of 
^const" posthumous credit to a reign not eminent either 

for good fortune or wise government. 
Succession In a stacTe of civilization so little advanced as 

to tbe ^ 

crown. that of the Anglo-Saxons, and under circum- 
stances of such incessant peril, the fortunes of a 
nation chiefly depend upon the wisdom and valour 
of its sovereigns. No free people, therefore, 
would entrust their safety to blind chance, and 
permit an uniform observance of hereditary suc- 
cession to prevail against strong public expe- 
diency. Accordingly the Saxons, like most other 
European nations, while they limited the inhe* 
ritance of the crown exclusively to one royal 
family, were not very scrupulous about its devolu- 
tion upon the nearest heir. It is an unwarranted 
assertion of Carte, that the rule of the Anglo- 
Saxon monarchy was 'Mineal agnatic succession, 
the blood of the second son having no right until 
the extinction of that of the eldest." * Unques- 
tionably the eldest son of the last king, being of 
full age, and not manifestly incompetent, was his 
natural and probable successor ; nor is it perhaps 
certain, that he always waited for an election to 
take upon himself the rights of sovereignty ; al- 
though the ceremony of coronation, according to 
the ancient form, appears to imply its necessity. 

* Vol. i. p. 365. Blackstonehas sition ; but his knowledge of En- 
laboured to prove the same propo- glish history was rather superficial. 
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But the public security in those times was thought char 
incompatible with a minor king ; and the artificial 
substitution of a regency, which stricter notions of 
hereditary right have introduced, had never oc- ^const? 
curred to so rude a people. Thus, not to mention 
those instances which the obscure times of the 
Heptarchy exhibit, Ethelred I., as some say, but 
certainly Alfred, excluded the progeny of their 
elder brother from the throne.* Alfred, in his* 
testament, dilates upon his own title, which he 
builds upon a triple foundation, the will of his 
father, the compact of his brother Ethelred, and 
the consent of the West-Saxon nobility.t A simi- 
lar objection to the government of an infant seems 
to have rendered Athelstan, notwithstanding his 
reputed illegitimacy, the public choice upon the 
death of Edward the Elder. Thus too the sons of 
Edmund I. were postponed to their uncle Edred, 
and, again, preferred to his issue. And happy 
might it have been for England if this exclusion 
of infants had always obtained. But upon the 
death of Edgar, the royal family wanted some 
prince of mature years to prevent the crown from 
resting upon the head of a child t j and hence the 
minorities of Edward II. and Ethelred II. led to 



* Chronicon Saxon. [.99. Hume f Spelman, Vita Alfredi, Ap- 

says, that Ethelwold, who at- pendix. 

tempted to rsuse an insurrection J According to the historian of 

against Edward the Elder, was son Ramsey, a sort of interregnum took 

of Ethelbert. The Saxon Chro- place on Ed^r's death ; his son's 

nicle only calls him the kinff's birth not bemg thought sufficient 

cousin ; which he would be as the to give him a clear right during in- 

flon of Ethelred. fancy. 3 Gale, xv Script, p. 4 1 3. 
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CHAP, misfortunes which overwhelmed for a time both the 
PARTI ^^^^^ of Cerdic and the English nation. 
^•^ — , — ' The Anglo-Saxon monarchy, during its earlier 
^const" period, seems to have suffered but little from that 
infiueoce of insubordination amonsc the superior nobility, which 
governor*, eudcd iu dismembering the empire of Charlemagne. 
Such kings as Alfred and Athelstan were not 
likely to permit it. And the English counties, 
each under its ovm alderman, were not of a size to 
encourage the usurpations of their governors. But 
when the whole kingdom was subdued there arose, 
unfortunately, a fashion of entrusting great pro- 
vinces to the administration of a single earl. Not- 
withstanding their union, Mercia, Northumberland, 
and East Anglia were regarded in some degree as 
distinct parts of the monarchy. A difference of 
laws, though probably but slight, kept up this 
separation. Alfred governed Mercia by the hands 
of a nobleman who had married his daughter 
Ethelfleda; and that lady, afler her husband's 
death, held the reins with a masculine energy till 
her own ; when her brother Edward took the pro^ 
vince into his immediate command.* But from 
the aera of Edward XL's accession, the provincial 
governors began to overpower the royal authority, 
as they had done upon the Continent. England 
under this prince was not far removed from the 
condition of France under Charles the Bald. In 
the time of Edward the Confessor, the whole 
kingdom seems to have been divided among five 

* Chronicon Saxon. 
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earls*, three of whom were Godwin and his sons chap. 

VIII 

Harold and Tostig. It cannot be wondered at, that p^Rx i. 

the royal line was soon supplanted by the most ^ — . — ' 

powerful and popular of these leaders, a prince well const., 
worthy to have founded a new dynasty, if his emi- 
. nent qualities had not yielded to those of a still 
more illustrious enemy. 

There were but two denominations of persons pistriba. 

tiOD IDtO 

above the class of servitude. Thanes and Ceorls; '^^'*°,f *°^ 
the owners and the cultivators of land, or rather 
perhaps, as a more accurate distinction, the gentry 
and the inferior people. Among all the uOTthem 
nations, as is well known, the weregild, or com- 
I pensation for murder, was the standard measure of 

' the gradations of society. In the Anglo-Saxon 

I laws, we find two ranks of freeholders ; the first, 

called King's Thanes, whose lives were valued at 
12000 shillings ; the second of inferior degree, 
whose composition was half that sum.t That of a 
ceorl was 200 shillings. The nature of this dis- 
tinction between royal and lesser thanes is very 
obscure ; and I shall have something more to say 
of it presently. However the thanes in general, 
or Anglo-Saxon gentry, must have been very 
numerous. A law of Ethelred directs the sheriff 
to take twelve of the chief thanes in every hun- 



* The word carl (eorl) meant the conquest, it superseded alto- 

originally a man of noble birth, as gf.^^'' ^^ ancient title. Selden's 

opposed to the ceorl. It was not a Titles of Honour, vol. iii. p. 638. 

title of office till the eleventh cen- (edit. Wilkins,) and Anglo-Saxon 

tury, when it was used as synony- writings passim, 

mous to alderman, for a governor f Wiluns, p. 40. 43. 64. 72. 

of a county or province. After 101. 
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dred, as his assessors on the bench of justice.* And 
from Domesday Book we may collect that they had 
formed a pretty large class, at least in some coun- 
ties, under Edward the Confessor.t 

The composition for the life of a ceorl was, as 
has been said, 200 shillings. If this proportion to 
the value of a thane points out the subordination 
of ranks, it certainly does not exhibit the lower 
freemen in a state of complete abasement. The 
ceorl was not bound, as far as appears, to the land 
which he cultivated t; he was occasionally called 
upon to bear arms for the public safety § ; he was 
protected against personal injuries, or trespasses on 
his land II ; he was capable of property, and of the 
privileges which it conferred. If he came to pos- 
sess five hydes of land (or about 600 acres), with 
a church and mansion of his own, he was entitled 
to the name and rights of a thane .^ I am however 
inclined to suspect, that the ceorl were sliding 
more and more towards a state of servitude before 
the conquest.** The natural tendency of such 



♦ Wilkin8,p.ll7. 

f Domesday Book having been 
compiled by different sets of com- 
missioners, their language has 
sometimes varied in describing the 
same class of persons. The liberi 
hominety of whom we find conti- 
nual mention in some counties, 
were perhaps not different from the 
thainiy who occur in other places. 
But this subject is very obscure ; 
and a clear apprehension of the 
classes of society mentioned in 
Domesday seems at present unat- 
tainable. 



f Leges Alfred!, c. 33. in Wil- 
kins. This text is not unequivocal; 
and 1 confess that a law of Ina 
(c. 39.) has rather a contrary ap- 
pearance. 

§ Leges Ins, c. 51. ibid. 

II Leges Alfredi, c.31. 35. 

1 Leges Athelstani, ibid. p. 70, 
71. 

** If the laws that bear the 
name of William are, as is gene- 
rally supposed, those of his prede- 
cessor Edward, they were already 
annexed to the soil. p. 225. 



DURING THE MIDDLE AOES, 585 

times of rapine^ with the analogy of a similar chap. 
change in France, leads to this conjecture. And p-^jt^i. 



as it was part of those singular regulations which 

were devised for the preservation of internal peace, ^c^st!^ 

that every man should be enrolled in some tything, 

and be dependent upon some lord, it was not 

very easy for the ceorl to exercise the privilege (if 

he possessed it) of quitting the soil upon which he 

lived. 

Notwithstanding this, I doubt whether it can 
be proved, by any authority earlier than that of 
Glanvil, whose treatise was written about 1180, 
that the peasantry of England were reduced to that 
extreme debasement, which our law-books call vil- 
lenage, a condition which left them no civil rights 
with respect to their lord. For, by the laws of 
William the Conqueror, there was still a composi- 
tion fixed for the murder of a villein or ceorl, the 
strongest proof of his being, as it was called, law- 
worthy, and possessing a rank, however subordi- 
nate, in political society. And this composition 
was due to his kindred, not to the lord.* Indeed, 
it seems positively declared in another passage, 
that the cultivators, though bound to remain upon 
the land, were only subject to certain services.t 
Again, the treatise denominated the Laws of Hen- 
ry I., which, though not deserving that appellation, 
must be considered as a contemporary document, 
expressly mentions the twyhinder or villein as a 



♦ Wilkins,'p.221. f Ibid. p. 225. 
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freeman.* Nobody can doubt that the villam and 
hordarii of Domesday Book, who are always dis- 
tinguished from the ser& of the demesne, were the 
ceorls of Anglo-Saxon law. t And I presume that 
the socmen, who so frequently occur in that record, 
though far more in some counties than in others, 
were ceorls more fortunate than the rest, who by 
purchase had acquired freeholds, or by prescription 
and the indulgence of their lords had obtained such 
a property in -the outlands allotted to them, that 
they could not be removed, and in many instances 
might dispose of them at pleasure. They are the 
root of a noble plants the free socage tenants, 
or English yeomanry, whose independence has 
stamped with peculiar features both our consti- 
tution and our national character. 

Beneath the ceorls in political estimation were 
the conquered natives of Britain. In a war so long 
and so obstinately maintained as that of the Bri- 
tons against their invaders, it is natural to con- 
clude, that in a great part of the country the 
original inhabitants were almost extirpated, and 
that the remainder were reduced into servitude. 
This, till lately, has been the concurrent opinion 
of our antiquaries ; and with some qualification, I 
do not see why it should not still be received. In 
every kingdom of the continent, which was formed 
by the northern nations out of the Roman empire, 
the Latin language preserved its superiority, and 



* Leges Henr. I. c. 70. and 76. 
n WUkins. 



t Soraner on Gavelkind, p.74» 
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has cnuch more been corrupted through ignorance 
and want of a standard, than intermingled with 
their original idiom. But our own language is, 
and has been from the earliest times after the 
Saxon conquest, essentially Teutonic, and of the 
most obvious affinity to those dialects which are 
spoken in Denmark and Lower Saxony. With 
such as are extravagant enough to controvert so 
evident a truth it is idle to contend ; and those 
who believe great part of our language to be bor- 
rowed from the Welsh may doubtless infer that 
great part of our population is derived from the 
same source. If we look through the subsisting 
Anglo-Saxon records, there is not very frequent 
mention of British subjects. But some undoubtedly 
there were in a state of freedom, and possessed of 
landed estate. A Welshman, (that is, a Briton,) 
who held five hydes, was raised, like a ceorl, to 
the dignity of thane.* In the composition, how- 
ever, for their lives, and consequently in their 
rank in society, they were inferior to the meanest 
Saxon freeman. The slaves, who were frequently 
the objects of legislation, rather for the purpose of 
ascertaining their punishments, than of securing 
their rights, may be presumed, at least in early 
times, to have been part of the conqu^ered Britons* 
For though his own crimes, or the tyranny of 
others, might possibly reduce a Saxon ceorl to this 
condition t, it is inconceivable that the lowest of 
those who won England with their swords should 
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Slaves. 



* Leges Inse,p. 18. Leg. Atheist. 
p.7L 

C C 



•j- Leges Inae, c. 24e. 
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CHAP, in the establishment of the new kinirdoms have 

VIII. ° 

PART I. 



been left destitute of personal liberty. 



The great council by which an Anglo-Saxon 
king was guided in all the main acts of govern- 
TheWitien- Hient borc the appellation of Wittenagemot, or the 
■**°**^*' assembly of the wise men. All their laws express 
the assent of this council ; and there are instances^ 
where grants made without its concurrence have 
been revoked. It was composed of prelates and 
abbots, of the aldermen of shires, and as it is gene- 
rally expressed, of the noble and wise men of the 
kingdom.* Whether the lesser thanes, or inferior 
proprietors of lands, were entided to a place in the 
national council, as they certainly were in the shire- 
gemot, or county-court, is not easily to be decided* 
Many writers have concluded, from a passage in 
the History of Ely, that no one, however nobly 
born, cotild sit in the wittenagemot, so late at least 
as the reign of Edward the Confessor, unless he 
possessed forty hydes of land, or about five thou- 
sand acres, t But the passage in question does 
not unequivocally relate to the wittenagemot ; and 
being vaguely worded by an ignorant monk, who 
perhaps had never gone beyond his fens, ought not 
to be assumed as an incontrovertible testimony. 
Certainly so very high a qualification cannot be 
supposed to have been requisite in the kingdoms 
of the Heptarchy j nor do we find any collateral 



* Leges Anglo-Saxon, in AVil- obtineret, licet nobilis esset, inter 

kins, passim. proceres tunc numerari non potuit. 

f Quoniam ille quadreginta hy- 3 Gale, Scriptores, p.513» 
darum terrse dominium minimi 
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evidence to confirm the hypothesis. If, however, chap. 

all the body of thanes or freeholders were admis- ,'^^"', 

•' PART T 

sible to the wittenagemot, it is unlikely that the 



privilege should have been fully exercised. Very ^c^'M? 
few, I believe, at present, imagine that there was 
any representative system in that age ; much less 
that the ceorls or inferior freemen had the smallest 
share in the deliberations of the national as- 
sembly. Every argument, which a spirit of con- 
troversy once pressed into this service, has long 
since been victoriously refuted. 

It has been justly remarked by Hume, that Jndicw 
among a people who lived in so simple a manner 
as these Anglo-Saxons, the judicial power is always 
of more consequence than the legislative. The 
liberties of these Anglo-Saxon thanes were chiefly 
secured, next to their swords and their free spirits, 
by the inestimable right of deciding civil and cri- 
minal suits in their own county-court; an insti- 
tution which having survived the conquest, and 
contributed in no small degree to fix the liberties 
of England upon a broad and popular basis, by 
limiting the feudal aristocracy, deserves attention 
in following the history of the British constitution. 

The division of the kingdom into counties, and P«7i«jon 
of these into hundreds and decennaries, for the ^;S/iSd' 
purpose of administering justice, was not peculiar Trthinj*. 
to England. In the early laws of France and 
Lombardy, frequent mention is made of the hun- 
dred-court, and now and then of those petty 
village-magistrates, who in England were called 
tything-men. It has been usual to ascribe the 

c c 3 
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CHAP, establishment of this system among our Saxon 
PART I ^"^c^stors to Alfred, upon the authority of In- 
V— -, — L; gulfus, a writer contemporary with the Conquest. 
^ccSJst!* ^^^ neither the biographer of Alfred, Asserius, 
nor the existing laws of that prince bear tes- 
timony to the fact. With respect indeed to the 
division of counties, and their government by 
aldermen and sheriffs, it is certain, that both 
existed long before his time*; and the utmost 
that can be supposed, is that he might in some 
instances have ascertained an unsettled boundary. 
There does not seem to be equal evidence as to 
the antiquity of the minor divisions. Hundreds, 
I think, are first mentioned in a law of Edgar, and 
tythings in one of Canute, t But as Alfred, it 
must be remembered, was never master of more 
than half the kingdom, the complete distribution 
of England into these districts cannot, upon any 
supposition, be referred to him. 

There is, indeed, a circumstance observable in 
this division, which seems to indicate that it could 
not have taken place at one time, nor upon one 
system; I mean the extreme inequality of hundreds 
in different parts of England. Whether the name 
be conceived to refer to the number of free fami- 
lies, or of land-holders, or of petty vills, forming 
so many associations of mutual assurance or frank- 
pledge, one can hardly doubt that, when the term 



♦ Counties, as well as the alder- iner, however^ refers to them as an 

man who presided over theii)» are ancient institution : quseratur cen- 

mentioned in the laws of Ina, c. 36. turiae convcntus, sicut antea insti- 

f Wilkins, p. 87. 136. The for- tutum erat. 
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was first applied, a hundred of one or other of chap. 
these were comprised, at an average reckoning, p,yrt i. 
within the district. But it is impossible to recon- ^ — i — 
cile the varying size of hundreds to any single ™oi«^ 
hypothesis. The county of Sussex contains sixty- 
five, that of Dorset forty-three ; while Yorkshire 
has only twenty-six ; and Lancashire but six. No 
difference of population, though the south of Eng- 
land was undoubtedly far the best peopled, can be 
conceived to account for so prodigious a disparity. 
I know of no better solution, than that the divi- 
sions of the north, properly called wapentakes*, 
were planned upon a different system, and obtained 
the denomination of hundreds incorrectly, afler the 
union of all England under a single sovereign. 

Assuming, therefore, the name and partition of 
hundreds to have originated in the southern couiir 
tieSf it will rather, I think, appear probable, that 
they contained only an hundred free &milies, ia- 
cluding the ceorls as well as their landlords. If 
we suppose none but the latter to have been 
numbered, we should find six thousand thanes in 
Kent, and six thousand five hundred in Sussex ; a 
reckoning totally inconsistent with any probable 
estimate, t But though we have little direct testi- 
mony as to the population of those times, there is 
one passage which falls in very sufficiently with 
the former supposition. Bede says, that the king- 
dom of the South Saxons, comprehending Surrey 



* Leges Edwardi Confess, c. 33. ties, so small as to render this sup- 
f It would be easy to mention position quite ridiculous, 
particular hundreds in these coun- 
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CHAP, as well as Sussex, contained seven thousand fami- 

par"l ^^®^' ^^^ county of Sussex alone is divided into 

'" — ,— ^ sixty-five hundreds, which comes at least close 

^^aSJfST? enough to prove, that free families, rather than 

proprietors, were the subject of that numeration. 

And this is the interpretation of Du Cange and 

Muratori, as to the Centenae and Decaniae of their 

own ancient laws. 

I cannot but feel some doubt, notwithstanding 
a passage in the laws ascribed to Edward the Con- 
fessor*, whether the tything-man ever possessed 
any judicial magistracy over his small district. 
He was, more probably, little different from a petty 
constable, as is now the case, I believe, wherever 
that denomination of office is preserved. The 
court of the hundred, not held, as on the continent, 
by its own centenarius, but by the sheriff of the 
county, is frequently mentioned in the later Anglo- 
coonty. Saxon laws. It was, however, to the county-court 
that an English freeman chiefly looked for the 
maintenance of his civil rights. In this assembly, 
held monthly, or at least more than once in the 
year, (for there seems some ambiguity or perhaps 
fluctuation as to this point,) by the bishop and the 
earl, or, in his absence, the sheriff, the oath of al- 
legiance was administered to all freemen, breaches 
of the peace were inquired into, crimes were inves- 
tigated, and claims were determined. I assign all 



* Leges Edwardi Confess, p. 203. glo- Saxon documents contun as to 

Nothine, as for as I know, con- the judicial arrangements of tbat 

firms this passage, which hardly period, 
tallies with what the genuine An- 



court* 
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these functions to the county-court, upon the sup- chap. 
position that no other subsisted during the Saxon pj^^.j.\ 
times, and that the separation of the sheriff's tourn ^ 



for criminal jurisdiction had not yet taken place, ^ccwlsTf* 
which, however, I cannot pretend to determine.* 

A very ancient Saxon instrument, recording a suit in the 

• • 1 t 1 ' n r>t county- 

suit in the county- court under the reign of Canute, couit. 

has been published by Hickes, and may be deemed 

worthy of a literal translation in this place. " It 

is made known by this writing, that in the shire- 

gemot (county-court) held at Agelnothes-stane, 

(Aylston in Herefordshire,) in the reign of Canute, 

there sat Athelstan the bishop, and Ranig the 

alderman, and Edwin his son, and Leofwin Wul- 

fig's son ; and Thurkil the White and Tofig came 

there on the king's business; and there were 

Bryning the sheriff, and Athelweard of Frome, 

and Leofwin of Frome, and Goodric of Stoke, and 

all the thanes of Herefordshire. Then came to the 

mote Edwin son of Enneawne, and sued his mother 

for some lands, called Weolintun and Cyrdeslea. 

Then the bishop asked who would answer for his 

mother. Then answered Thurkil the White, and 

said that he would, if he knew the facts, which he 

did not. Then were seen in the mote three thanes, 

that belonged to Feligly, (Fawley, five miles from 

Aylston,) Leofwin of Frome, jEgelwig the Red, 

and Thinsig Sta?gthman ; and they went to her, 

and inquired what she had to say about the lands 



* This point is obscure; but I Saxon laws disdngiuish the civil 
do not perceive that the Anglo- from the criminal tribunaL 
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wliich her son claimed. She said that she had no 
Jand which belonged to him, and fell into a noble 
passion against her son, and calling for Leofleda 
her kinswoman, the wife of Thurkil, thus spake 
to Jier before them : * This is Leofleda my kins- 
woman, to whom I give my lands, money, clothes, 
and whatever I possess after my life:' and this 
said, she thus spake to the thanes : * Behave like 
thanes, and declare my message to all the good 
men in the mote, and tell them to whom I have 
given my lands, and all my possessions, and nothing 
to my son ;' and bade them be witnesses to this. 
And thus they did, rode to the mote, and told all 
the good men what she had enjoined them. Then 
Thurkil the White addressed the mote, and re- 
quested all the thanes to let his wife have the lands 
which her kinswoman had given her ; and thus they 
did, and Thurkil rode to the church of St Ethel- 
bert, with the leave and witness of all the people, 
and had this inserted in a book in the church." * 

It may be presumed from the appeal made to 
the thanes present at the county-court, and is 
confirmed by other ancient authorities t, that all 
of them, and they alone, to the exclusion of 



* HickeSfDissertatioEpistolaris, 
p. 4. in Thesaurus Antiquitatura 
Septentrion. vol. iii. Before the 
conquest, says Gurdon, (on Courts- 
Baron, p. 589.)grants were enrolled 
in the shire-book in public shire- 
mote, after proclamation made for 
any to come in that could claim 
the lands conveyed ; and this was 
as irreversible as the modem fine 
with proclamations^ or recovery. 



This may be so ; but the county- 
court has at least long ceased to 
be a court of record; and one 
would ask for proof of the asser- 
tion. The book kept in the church 
of St. Ethelbert, wherein Thurkil is 
said to have inserted the proceed- 
ings of the county-court, may or 
may not have been a public record, 
f Id. p. 3. Leges Henr. Primi, 
c.g9. 
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inferior freemen, were the judges of civil contix). chap. 
versies. The latter indeed were called upon to p^j^^i 
attend its meetings, or, in tEe language of our *> , ^ 
present law, were suitors to the court, and it was ^conIt^ 
penal to be absent. But this was on account of 
other duties, the oath of allegiance which they 
were to take, or the frank-pledges into which they 
were to enter, not in order to exercise any judicial 
power ; unless we conceive, that the disputes of 
the ceorls were decided by judges of their own 
rank. It is more important to remark the crude 
state of legal process and inquiry, which this 
instrument denotes. Without any regular me- 
thod of instituting or conducting causes, the 
county-court seems to have had nothing to re- 
commend it but, what indeed is no trifling matter, 
its security from corruption and tyranny ; and in 
the practical jurisprudence of our Saxon ances- 
tors, even at the beginning of the eleventh cen- 
tury, we perceive no advance of civility and skill 
from the state of their own savage progenitors on 
the banks of the Elbe. No appeal could be made 
to the royal tribunal, unless justice was denied- 
in the county-court. * This was the great consti- 
tutional judicature in all questions of civil right. 
In another instrument, published by Hickes, of 
the age of Ethelred II., the tenant of lands which 
were claimed in the king's court, refused to submit 



* Leges Eadgari, P*77.; Ca- Saxon, though posterior to the 
nuti, p. 136.; Henrici Primi, c. S4. conquest; their spirit being per- 
I quote the latter freely as Anglo- fectly of the former period. 
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CHAP, to the decree of that tribunal, without a regular 
PART I. *™'^ ^^ ^^^ county ; which was accordingly 
^ V * granted.* There were, however, royal judges, 
^const" who either by way of appeal from the lower 
courts, or in excepted cases, formed a paramount 
judicature; but how their court was composed 
under the Anglo-Saxon sovereigns, I do not pre- 
tend to assert t 
THaibf It had been a prevailing opinion, that trial by 

jury may be referred to the Anglo-Saxon age, and 
common tradition has ascribed it to the wisdom 
of Alfred. In such an historical deduction of the 
English government as I have attempted, an insti- 
tution so peculiarly characteristic deserves every 
attention to its origin ; and I shall therefore pro- 
duce the evidence which has been supposed to 
bear upon this most eminent part of our judicial 
system. The first text of the Saxon laws which 
may appear to have such a meaning is in those of 
Alfred. " If any one accuse a king's thane of 
homicide, if he dare to purge himself (ladian), let 
him do it along with twelve king's thanes. If 
any one accuse a thane of less rank (laessa maga) 
than a king's thane, let him purge himself along 
with eleven of his equals, and one king's thane." t 

* Dissertatio EpUtolaris, p. 5. had a judicial authority. L^es 
+ Madox, History of the Ex- Canuti, p. 135, 136. Hist Eli- 
chequer, p. 65. Mrill not admit the ensis, p. 469. Chron. Sax. p. 169, 
existence of any court analogous In the Leges Henr. I. c. 10. the 
to the Curia Regis before the con- limits of the royal and local juris- 
quest ; all pleas being determined dictions are defined, as to criminal 
in the county. There are however matters, and seem to have been 
several instances of decisions be- little changed since the reign of 
fore the king ; and in some cases Canute, p. 135. 
it seems that the wittenagemot % Leges Alfredi, p. 47. 
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This law, which Nicholson contends, can mean chap. 

VIII. 
PART I. 



nothing but trial by jury, has been referred by ^^^^* 



Hickes to that ancient usage of compurgation, 
where the accused sustained his own oath by ^const^ 
those of a number of his friends, who pledged 
their knowledge, or at least their belief of his 
innocence.* 

In the canons of the Northumbrian clergy, we 
read as follows : " If a king^s thane deny this, 
(the practice of heathen superstitions,) let twelve 
be appointed for him, and let him take twelve of 
his kindred (or equals, magay) and twelve British 
strangers ; and if he fail, then let him pay for his 
breach of law twelve half-marcs : If a landholder 
(or lesser thane) deny the charge, let as many of 
his equals, and as many strangers be taken as for 
a royal thane ; and if he fail, let him pay six 
half-marcs : If a ceorl deny it, let as many of his 
equals, and as many strangers be taken for him as 
for the others : and if he fail, let him pay twelve 
orae for his breach of law."t It is difficult at first 
sight to imagine, that these thirty-six so selected 
were merely compurgators, since it seems absurd 
that the judge should name indiflFerent persons, 
who without inquiry were to make oath of a 
party's innocence. Some have therefore con- 
ceived, that in this and other instances where 
compurgators are mentioned, they were virtually 
jurors, who, before attesting the facts, were to 

♦ Nicholson, Prefatio ad Leges f Wilkins, p. 100. 

Anglo-Saxon. Wilkinsii, p. 10. 
Hickes, Dissertatio Epistolaris. 



398 8TAT£ OF EUIIOPE 

CHAP, infoim their consciences by investigating them. 

PARTI. There are however pajssages in the Saxon laws 
i^ ' . ' nearly parallel to that just quoted, which seem 

CONST, incompatible with this interpretation. Thus, by a 
law of Athelstan, if any one claimed a stray ox 
as his own, five of his neighbours were to be as- 
signed, of whom one was to maintain the claim- 
ant's oath.* Perhaps the principle of these r^u- 
lations, and indeed of the whole law of compurg- 
ation, is to be found in that stress laid upon 
general character, which pervades the Anglo- 
Saxon jurisprudence. A man of ill reputation 
was compelled to undergo a triple ordeal, in cases 
where a single one sufficed for persons of credit ; 
a provision rather inconsistent with the trust in a 
miraculous interposition of Providence which was 
the basis of that superstition. And the law of 
frank-pledge proceeded upon the maxim that the 
best guarantee of every man's obedience to the 
government was to be sought in the confidence of 
his neighbours. Hence while some compurgators 
were to be chosen by the sheriff, to avoid partiality 
and collusion, it was still intended, that they 
should be residents of the vicinage, witnesses of 
the defendant's previous life, and competent to 
estimate the probability of his exculpatory oath. 
For the British strangers, in the canon quoted 
above, were certainly the original natives, more 
intermingled with their conquerors, probably, 
in the provinces north of the Hmnber than else- 

* Leges Athelstani, p. 5S< 
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where, and still denominated strangersi as the di»« chap. 

VIII. 
PART I. 



tinction of races was not done away. ^"'' 



If in this instance we do not feel ourselves war- 



ranted to infer the existence of trial by jury, still ^const" 
less shall we find even an analogy to it in an article 
of the treaty between England and Wales, during 
the reign of Ethelred II. " Twelve persons skilled 
in the law (lahmen), six English and six Welsh, 
shall instruct the natives of each country, on pain 
of forfeiting their possessions, if, except through 
ignorance, they give false information."* This 
is obviously but a regulation intended to settle 
disputes among the Welsh and English, to which 
their ignorance of each other's customs might 
give rise. 

By a law of the same prince, a court was to be 
held in every wapentake, where the sheriff and 
twelve principal thanes should swear that they 
would neither acquit any criminal, nor convict any 
innocent person, t It seems more probable, that 
these thanes were permanent assessors to the 
sheriff, like the scabini so frequently mentioned 
in the early laws of France and Italy, than jurors 
indiscriminately selected. This passage, however, 
is stronger than those which have been already 
adduced; and it may be thought, perhaps, with 
justice, that at least the seeds of our present form 
of trial are discoverable in it. In the history of 
Ely, we twice read of pleas held before twenty- 
four judges in the court of Cambridge ; which 

* Leges Ethe'redi, p. 125. f p. 117. 
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CHAP, seems to have been formed out of several neigh* 

PART I. ^^"""g hundreds. • 

^ V f But the nearest approach to a regular jury, 
^cwJsT^ which has been preserved in our scanty memorials 
of the Anglo-Saxon age, occurs in the history of 
the monastery of Ramsey. A controversy relating 
to lands between that society and a certain noble- 
man was brought into the county-court; when 
each party was heard in his own behalf. After 
this commencement, on account probably of the 
length and diflSculty of the investigation, it was 
referred by the court to thirty-six thanes, equally 
chosen by both sides, t And here we begin to 
perceive the manner, in which those tumultuous 
assemblies, the mixed body of freeholders in their 
county-court, slid gradually into a more steady 
and more diligent tribunal. But this was not the 
work of a single age. In the Conqueror's reign 
we find a proceeding very similar to the case of 
Ramsey, in which the suit has been commenced 
in the county-court, before it was found expedient 
to remit it to a select body of freeholders. In 
the reign of William Rufus, and down to that of 
Henry II., when the trial of writs of right by the 
grand assize was introduced, Hickes has discovered 
other instances of the original usage, t The lan- 
guage of Domesday Book lends some confirm- 
ation to its existence at the time of that survey ; 
and even our common legal expression of trial by 

* Hist. Eliensis, in Gale's Scrip- if Hickesii Dissertatio Episto* 
tores, t. iii. p. 471. and 478. laris, p. 33. 36. 

f Hist. Ramsey, id. p. 415. 
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the country seems to be derived from a period chap, 
when the form was literally popular. part i. 



In comparing the various passages which I 



have quoted, it is impossible not to be struck ^omJst" 
with the preference given to twelve, or some muU 
tiple of it, in fixing the number either of judges 
or compurgators. This was not peculiar to Eng- 
land. Spelman has produced several instances of 
it in the early German laws. And that number 
seems to have been regarded with equal vener- 
ation in Scandinavia.* It is very immaterial from 
what caprice or superstition this predilection 
arose. But its general prevalence shews that, in 
searching for the origin of trial by jury, we can- 
not rely for a moment upon any analogy which 
the mere number affords. I am induced to make 
this observation, because some of the passages 
which have been alledged by eminent men for 
the purpose of establishing the existence of that 
institution before the conquest, seem to have 
little else to support them. 

There is certainly no part of the Anglo-Saxon l»w of 
polity which has attracted so much the notice of p*«**«*^^ 
modern times as the law of frank-pledge, or mu- 
tual responsibility of the members of a tything for 
each other's abiding the course of justice. This, 
like the distribution of hundreds and tythings 
themselves, and like trial by jury, has been gene- 



♦ Spebnan's Glossary, voc. Ju- . Edinb. Review, vol. xxxi. p. 115. : 
rata. Du Cange, voc. Nembda. a most learned and elaborate essay. 
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CHAR nlly attributed to Alfred ; and of this, I suspect, 
VIII. ^Q must also deprive him. It is not surprizing, 
' that the great services of Alfred to his people in 
peace and in war should have led posterity to 
ascribe every institution, of which the b^inning 
was obscure, to his contrivance, till his fame has 
become almost as fabulous in legislation as that of 
Arthur in arms. The English nation redeemed 
from servitude, and their name from extinction ; 
the lamp of learning refreshed, when scarce a 
^mmef was visible; the watchful observance of 
justice and public order; these are the genuine 
praises of Alfred, and entitle him to the rank he 
has always held in men's esteem, as the best and 
greatest of English kings. But of his legislation 
there is little that can be asserted with sufficient 
evidence ; the laws of his time that remain are 
neither numerous nor particularly interesting ; and 
a looie report of late writers is not sufficient to 
prove that he compiled a dom-boc, or general 
code for the government of his kingdom. 

An ingenious and philosophical writer has en- 
deavoured to found the law of frank-pledge upon 
one of those general principles to which he always 
loves to recur. " If we look upon a tything,'* he 
says^ ^* as regularly composed of ten families, this 
branch of its police will appear in the highest de- 
gree artificial and singular ; but if we consider 
that society as of the same extent with a town or 
village, we shall find that such a regulation is con- 
formable to the general usage of barbarous nations. 
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and is founded upon their common notions of chap. 
justice.'* * A variety of instances are then brought part l 
forward, drawn from the customs of almost every ' — ^-— ' 
part of the world, wherein the inhabitants of a ^con¥?" 
district have been made answerable for crimes 
and injuries imputed to one of them. But none of 
these fully resemble the Saxon institution of 
which we are treating. They relate either to the 
right of reprisals, exercised with respect to the 
subjects of foreign countries, or to the indemnifi- 
cation exacted from the district, as in our modem 
statutes which give an action in certain cases of 
felony against the hundred, for crimes which its 
internal police was supposed capable of prevent* 
ing. In the Irish custom, indeed, which bound the 
head of a sept to bring forward every one of his 
kindred who should be charged with any heinous 
crime, we certainly perceive a strong analogy to 
the Saxon law, not as it latterly subsisted, but 
under one of its prior modifications. For I think 
that something of a gradual progression may be 
traced to the history of this famous police, by fol- 
lowing the indications afforded by those laws 
through which alone we become acquainted with 
its existence. 

The Saxons brought with. them from their ori- 
ginal forests at least as much roughness as any of 
the nations which overturned the Roman empire ; 
and their long struggle with the Britons could not 
contribute to polish their manners. The royal 

♦ Millar on the English Government, vol. i. p. 189. 
D D 2 
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CHAP, authority was weak; and little had been learned 
PART I. ^^ ^^^^ regular system of government, which the 
^ V ^ Franks and Lombards acquired from the provincial 
*oon8t" Romans, among whom they were mingled. No 
people were so much addicted to robbery, to riot- 
ous frays, and to feuds arising out of family re- 
venge, as the Anglo-Saxons. Their statutes are 
filled with complaints that the public peace was 
openly violated, and with penalties which seem, 
by their repetition, to have been disregarded. 
The vengeance taken by the kindred of a mur- 
dered man was a sacred right, which no law ven- 
tured to forbid, though it was limited by those 
which established a composition, and by those 
which protected the family of the murderer from 
their resentment. Even the author of the laws 
ascribed to the Confessor speaks of this family 
warfare, where the composition had not been paid, 
as perfectly lawful.* But the law of composition 
tended probably to increase the number of crimes, 
Though the sums imposed were sometimes heavy, 
men paid them with the help of their relations, or 
entered into voluntary associations, the purposes 
whereof might often be laudable, but which were 
certainly susceptible of this kind of abuse. And 
many led a life of rapine, forming large parties of 
ruffians, who committed murder and robbery with 
little dread of punishment 

* Parentibus occisi fiat emen- from some older laws, or at least 

datio, vel guerra eorum portetur. traditions. I do not conceive that 

Wilkins, p. 199. This, like many this private revenge was tolerated 

other parts of that spurious trea^ by law after the conquest, 
tise, appears to have been taken 
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Against this disorderly condition of society, the chap. 

wisdom of our English kings, with the assistance p^^^'j 
of their great councils, was employed in devising 



remedies, which ultimately grew up into a peculiar ^SSsx? 
system. No man could leave the shire to which 
he belonged without the permission of its alder- 
man.* No man could be without a lord, on whom 
he depended ; though he might quit his present 
patron, it was under the condition of engaging 
himself to another. If he failed in this, his kin- 
dred were bound to present him in the county- 
court, and to name a lord for him themselves. 
Unless this were done, he might be seized by any 
one who met him as a robber.t Hence, notwith- 
standing the personal liberty of the peasants, it 
was not very practicable for one of them to quit 
his place of residence. A stranger guest could 
not be received more than two nights as suchj 
on the third the host became responsible for his 
inmate's conduct, t 

The peculiar system of frank-pledges seems to 
have passed through the following very gradual 
stages. At first an accused person was obliged to 
find bail for standing his trial. § At a subsequent 
period his relations were called upon to become 
sureties for payment of the composition and other 
fines to which he was liable.il They were even 
subject to be imprisoned Until payment was made, 
and this imprisonment was commutable for a cer- 

* Leges Alfiredi, c. 33. § Leges Lotharii [r^^Cantii], 

f Leges Athelstani, p. 56. p. 8. 

X Leges Ed wardi Confess. p.202. || Leges Edwardi Senioris, p. 53. 

t)D 3 
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tain sum of money. The next stage was to make 
persons already convicted, or of suspicious repute, 
give sureties for their future behaviour,* It is not 
^N^r." ti'l ^^^ reign of Edgar that we find the first gene* 
ral law, which places every man in the condition of 
the guilty or suspected, and compels him to find a 
surety, who shall be responsible for his appearance 
when judicially summoned, t This is perpetually 
repeated and enforced in later statutes, during his 
reign and that of Ethelred. Finally, the laws of 
Canute declare the necessity of belonging to some 
hundred and tything, as well as of providing sure- 
ties t ; and it may, perhaps, be inferred, that the 
custom of rendering every member of a tything 
answerable for the appearance of all the rest, as it 
existed after the conquest, is as old as the reign of 
this Danish monarch, s^ 

It is by no means an accurate notion which the 
writer to whom I have already adverted has con- 
ceived, that " the members of every tything were 
responsible for the conduct of one another ; and 
that the society, or their leader, might be prosecuted 
aiid compelled to make reparation for an ii^ury 
committed by any individual." Upon this false 
apprehension of the nature of frank-pledges the 
whole of his analogical reasoning is founded* It 
is indeed an error very current in popular treatises, 
and which might plead the authority of some 
whose professional learning should have saved 



* Leges Atbelstani, p. 57, c. 6, f Leges Eadgari, p. 78. 

7, 8. t Leges Canuti, p. 137* 
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them from so obvious a mistatemetit. But in fact chaf. 
the members of a tything were no more than per- ^^\ 
petual bail for each other. ^* The greatest security « — «— ^ 
of the public order (says the laws ascribed to the ^o^nn' 
Confessor) is that every man must bind himself to 
one of those societies which the English in general 
call freeborgs, and the people of Yorkshire ten 
men's tale.'** This consisted in the responsibility 
of ten men, each for the other, throughout every 
village in the kingdom ; so that if one of the ten 
committed any fault, the nine should produce him 
in justice ; where he should make reparation by his 
own property or by personal punishment. If he 
fled from justice, a mode was provided, accordin]|^ 
to which the t3rthing might clear themselves from 
participation in his crime or escape; in default 
of such exculpation, and the malefactor^s estate 
proving deficient, they were compelled to imke 
good the penalty. And it is equally manifest from 
every other passage in which mention ss made of 
this ancient institution, that the obligation of the 
tything was merely that of permanent bail, re» 
sponsible only indirectly for the good behaviour c£ 
their members* 

Every freeman above the age of twelve years, 
was required to be enrolled in some tytliing.t In 
order to enforce this essential part of police, the 
courts of the tourn and leet were erected, or rather 
perhaps separated from that of the county. The 

* Leges Edwardi in Wilkins, f Leges Canuti, p. 136. 
p. 201. 
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CHAP, periodical meetings of these, whose duty it was to 
7^I^\ inquire into the state of tythings, whence they 
^^ — y—i were called the. view of frank-pledge, are regulated 
^onst" i" Magna Charta^ But this custom, which seems 
to have been in full vigour when Bracton wrote, 
and is enforced by a statute of Edward II., gnu 
dually died away in succeeding times. • According 
to the laws ascribed to the Confessor, which are 
perhaps of insufficient authority to fix the ex- 
istence of any usage before the conquest, lords, 
who possessed a baronial jurisdiction, were per- 
mitted to keep their military tenants and the ser- 
vants, of their household under their own peculiar 
frank-pledge, t Nor was any freeholder, in the age 
of Bracton, bound to be enrolled in a tything. 
Feodaite- It rcmaius only, before we conclude this sketch 
tber known of the Ani?lo-Saxon system, to consider the once 

before the ^ ^. -i ,,. i ^z» 

coDQuert. famous question respecting the estabhshment ot 
feudal tenures in England before the conquest. 
The position asserted by Sir Henry Spelman in his 
Glossary, that lands were not held feudally before 
that period, having been denied by the Irish judges 
in the great case of tenures, he was compelled to 
draw up his treatise on Feuds, in which it is more 
fully maintained. Several other writers, especially 



* Stat. 18 £. II. Traces of for aught I know, be kept up in 
the actual view of frank-pledge some parts of England at this day. 



appear in Cornwall as late as the For some reason which I cannot 

1 0th of Henry VI. Rot. Parliam. explain, the distribution by tens 

▼ol. iv. p. 403. And indeed Selden was changed into one by dozens, 

tells us, (Janus Anglorum, t. ii. Britton, c. 29. and Stat. 18 E. XL 

p. 993.) that it was not quite ob- f p. 202. 
solete in his time. The form may, 
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Hickes, Madox, and Sir Martin Wright, have taken chap. 
the same side. But names equally respectable 
might be thrown into the opposite scale ; and I 
think the prevailing bias of modern antiquaries is ^cSJst? 
in favour of at least a modified affirmative as to this 
question* 

Lands are commonly supposed to have been di- 
vided, among the Anglo-Saxons, into bocland and 
folkland. The former was held in full propriety, 
and might be conveyed by boc or written grant : 
the latter was occupied by the common people, 
yielding rent or other service, and perhaps without 
any estate in the land, but at the pleasure of the 
owner. These two species of tenure might be 
compared to freehold and copyhold, if the latter 
had retained its original dependence upon the will 
of the lord.* Bocland was devisable by will ; it 
was equally shared among the children; it was 
capable of being entailed by the person under whose 
grant it was originally taken ; and in case of a 
treacherous or cowardly desertion from the army, 
it was forfeited to the crown.t 

It is an improbable, and even extravagant sup- 



* This supposition may plead and folkland alodial; the second 
the ereat authorities of Somner most strangely takes folkland for 
and Lye, the Anglo-Saxon lexico- feudal. I cannot satisfy myself 
graphers, and appears to me far whether thainland and reveland, 
more probable tnan the theory of which occur sometimes in Domes- 
Sir John Dalrymple, in his Essay day Book, merely correspond with 
on Feudal Property, or that of the the other two denominations, 
author of a discourse on the Boc- f Wilkins, p. 43. 145. The 
land and Folkland of the Saxons, latter law is copied from one of 
1775, whose name, I think, was Charlemagne's Capitularies. Ba- 
Ibbetson. The first of these sup- luze, p. 767. 
poses bocland to have been feudal, 
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CHAP, by more or less severe sanctions, I do not know that 
PARTI * '^^ of forfeiture in such cases is to be considered 
^— *> — ' as positively implying a feudal tenure. 
.^ccSot." But a much stronger presumption is afforded by 
passages that indicate a mutual relation of lord 
and vassal among the free proprietors. The most 
powerful subjects have not a natural right to the 
service of other freemen. But in the laws enacted 
during the Heptarchy, we find it hinted that the 
sithcundman, or petty gentleman, might be de- 
pendent on a superior lord.* This is more dis- 
tinctly expressed in some ecclesiastical canons, 
apparently of the tenth century, which distinguish 
the king's thane from the landholder, who de- 
pended upon a lord.t Other proofs of this might 
be brought from the Anglo-Saxon laws.t It is 
not however sufficient to prove a mutual relation 
between the higher and loWer order of gentry, in 
order to establish the existence of feudal tenures. 
For this relation was often personal, as I have 
mentioned more fully in another place, and bore 
the name of commendation. And no nation was 
so rigorous as the English in compelling every 
man, from the king's thane to the ceorl, to place 
himself under a lawful superior. Hence the ques- 
tion is not to be hastily decided on the credit of a 
few passages that express this gradation of de- 
pendence; feudal vassalage, the object of our 
inquiry, being of a real^ not a personal nature, 
and resulting entirely from the tenure of particular 

♦ p. 10. 23. t Wilkins, p. 101. % P- 71. 144, 145. 
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lands. But it is not unlikely that the personal chap. 
relation of client, if I may use that word, might p^j^^ i. 
in a multitude of cases be changed into that of *— p — ' 
vassal. And certainly many of the motives which const. ^ 
operated in France to produce a very general 
commutation of alodial into feudal tenure might 
have a similar influence in England, where the 
disorderly condition of society made it the inter- 
est of every man to obtain the protection of some 
potent lord. 

The word thane corresponds in its derivation to 
vassal; and the latter term is used by Asserius, 
the contemporary biographer of Alfred, in speak- 
ing of the nobles of that prince.* In their attend- 
ance, too, upon the royal court, and the fidelity 
which was expected from them, the king's thanes 
seem exactly to have resembled that class of fol- 
lowers, who, under different appellations, were the 
guards as well as courtiers of the Frank and Lom- 
bard sovereigns. But I have remarked that the 
word thane is not applied to the whole body of 
gentry in the more ancient laws, where the word 
eorl is opposed to the ceorl or roturier, and that 
of sithcundman\ to the royal thane. It would be 



* Alfredus cum paucis suis no- This is an obscure word, occurring 

biiibus, et etiam cum quibusdam only, I believe, during the Hep- 

militibus et Vassallis. p. 166. No- tarchy. Wilkins translates it, prse- 

biles Vassalli Sumertuiiensis pagi. positus paganus, which gives a 

p. 167. Yet Hickes objects to the wrong idea. But gesith, whiclr is 

authenticity of a charter ascribed plainly the same word, is used in 

to Edgar, because it contains the Alfred's translation of Bede for a 

word Vasaallus, ' quam ^ Nort- gentleman or nobleman. Where 

mannis Angli habuerunt.' Disser- Bede uses comes, the Saxon is 

tatio Epistol. p. 7. always gesith or gesithman ; where 

f Wilkins, p. 3. 7. 23., &c. princeps or dux occurs, the version 
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CHAP, too much to infer from the extension of this latter 

PART I. word to a large class of persons, that we should 

^ — * — ' interpret it with a close attention to etymology, 

^c^^srf* a very uncertain guide in almost all investi-* 

gations. 

For the age immediately preceding the Nor- 
man invasion, we cannot have recourse to a better 
authority than Domesday Book. That incompa- 
rable record contains the names of every tenant, 
and the conditions of his tenure, under the Con- 
fessor, as well as the time of its compilation ; 
and seems to give little countenance to the notion, 
that a radical change in the system of our laws 
had been effected during the interval. In almost 
every page, we meet with tenants either of the 
crown, or of other lords, denominated thanes, 
freeholders (liberi homines) or socagers (soc- 
manni). Some of these, it is stated, might sell 
their lands to whom they pleased; others were 
restricted from alienation. Some, as it is ex- 
pressed, might go with their lands whither they 
would J by which I understand the right of com- 
mending themselves to any patron of their choice. 
These c^ course could not be feudal tenants in any 
proper notion of that term. Others could not 
depart from the lord whom they served ; not, cer- 
tainly, that they were personally bound to the 
soil, but that so long as they retained it, the 
seigniory of the superior could not be defeated.* 

is ealdorman. Selden's Titles of position, which is capable of in- 

Honour, p. 643. numerable proofs, to take a veiy 

« It sometimes weakens a pro- few at random : yet the foUowing 
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But I am not aware that military service is speci- chap. 
fied in any instance to be due from one of these p^kt i. 
tenants ; though it is difficult to speak as to a ' — ^^ 
negative proposition of this kind with any con- coi-sx. 
fidence. 

No direct evidence appears as to the ceremony 
of homage or the oath of fealty before the con- 
quest. The feudal exaction of aid in certain pre- 
scribed cases seems to have been unknown. Still 
less could those of wardship and marriage prevail, 
which were no parts of the great feudal system, 
but introduced, and perhaps invented, by our 
rapacious Norman tyrants. The English lawyers, 
through an imperfect acquaintance with the his- 
tory of feuds upon the continent, have treated 
these unjust innovations as if they had formed 
essential parts of the system, and sprung naturally 
from the relation between lord and vassal. And, 
with reference to the present question, Sir Henry 
Spelman has certainly laid too much stress upon 
them in concluding that feudal tenures did not 
exist among the Anglo-Saxons, because their 
lands were not in ward, nor their persons sold in 



casual specimens will illustrate the Tres Angli tenuerunt Darneford 

common language of Domesday T. R. E. et non poterant ab eccle- 

Book. si& separari. Duo ex iis redde- 

Haec tria maneria tenuit Ulveva bant v soUdos, et tertius serviebat 

tempore regis Edwardi et potuit sicut Thainus. p. 68. 

ire cum terra qu6 volebat. p. 85. Has terras qui tenuerunt T.R.E. 

Toti emit earn T. R. E. (temp, qud voluerunt ire poterunt, prseter 

regis Edwardi) de ^cclesia Malms- unum Seric vocatum, qui m Ra^ 

buriensi ad astatem trium homi- gendal tenuit iii carucatas terrse; 

num; et infra hunc terminum sed non poterat cum ea alicubi 

poterat ire cum e4 ad quern vellet recedere. p. 235. 
dominum. p. 72. 
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CHAP, marriage. But I cannot equally concur with this 
PART I. cininent person in denying the existence of relie& 
^ i ' during the same period. If the heriot, which is 
. CONST, first mentioned in the time of Edgar*, (though it 
may probably have been an established custom 
long before,) were not identical with the rehef, it 
bore at least a very strong analogy to it. A 
charter of Ethelred's interprets one* word by the 
other, t In the laws of William, which re-enact 
those of Canute concerning heriots, the term re- 
lief is employed as synonymous, t Though the 
heriot was in later times paid in chattels, the 
relief in money, it is equally true that originally 
the law fixed a sum of money in certain cases for 
the heriot, and a chattel for the relief. And the 
most plausible distinction alledged by Spelman, 
that the heriot is by law due from the personal 
estate, but the relief from the heir, seems hardly 
applicable to that remote age, when the law of 
succession as to real and personal estate was not 
different. 

It has been shewn in another place, how the 
right of territorial jurisdiction was generally, and 
at last inseparably, connected with feudal tenure. 
Of this right we meet frequent instances in the 
laws and records of the Anglo-Saxons, though not 
in those of an early date. A charter of Edred 
grants to the monastery of Croyland soc, sac, toll, 
team and infangthef; words which generally 

* Selden's Works, vol. ii. % Leges Canuti, p. 144k Leges 

p. 1620. GuUelmi, p. 223. 

f Hist. Rainseyens, p. 430. 
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went together in the description of these pri- chap. 
vileges, and signify the right of holding a court p^j^^ [ 
to which all freemen of the territory should repair, ^— y — * 
of deciding pleas therein, as well as of imposing 'focwyf." 
amercements according to law, of taking tolls 
upon the sale of goods, and of punishing capitally 
a thief taken in the fact within the limits of the 
manor.* Another charter from the Confessor 
grants to the abbey of Ramsey similar rights over 
all who were suitors to the sheriff's court, sub- 
ject to military service, and capable of landed 
possessions ; that is, as I conceive, all who were 
not in servitude, t By a law of Ethelred, none 
but the king could have jurisdiction over a royal 
thane, t And Domesday Book is full of decisive 
proofs, that the English lords had their courts 
wherein they rendered justice to their suitors, like 
the continental nobility ; privileges w ich are 
noticed with great precision in that record, as 
part of the statistical survey. For the right of 
jurisdiction at a time when punishments were 
almost wholly pecuniary, was a matter of pro- 
perty, and sought from motives of rapacity as 
well as pride. 

Whether therefore the law of feudal tenures 

* Ingulfus, p. 35. I do not pre- Traits de Diplomatique, t. i. 

tend to assert the authenticity of p. 348. 
these charters, which at all events + Hist. Ramsey, p. 454. 

are nearly as old as the conquest. 4: p. 1 18. This is the earliest 

Hickes calls most of them in ques- allusion, if I am not mistaken, to 

tion. Dissert. Epist. p. 66.; but territorialjurisdiction in the Saxon 

some later antiquaries seem to have laws. Probably it was not fre> 

been more favourable. Archae- quent till near the end of the tenth 

ologia, vol. xviii. p. 49. Nouveau century. 
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CHAP, can be said to have existed in England before the 
PART I. conquest must be left to every reader's deteraiin- 
^ i ' ation. Perhaps any attempt to decide it positively 
^ccmIst" would end in a verbal dispute. In tracing the 
history of every political institution, three things 
are to be considered, the principle, the form, and 
the name. The last will probably not be found 
in any genuine Anglo-Saxon record.* Of the 
form, or the peculiar ceremonies and incidents of 
a regular fief, there is some, though not much 
appearance. But those who reflect upon the de- 
pendence in which free and even noble tenants 
held their estates of other subjects, and upon the 
privileges of territorial jurisdiction, will, I think, 
perceive much of the intrinsic character of the 
feudal relation, though in a less mature and sys- 
tematic shape than it assumed after the Norman 
conquest. 

* Feodum twice occurs in the instrument to have been originally 

testament of Alfred ; but it does written in Latin. It was much 

not appear to be used in its proper more consonant to Alfred's prac- 

sense, nor do I apprehend that tice to employ his own language. 
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PART II. 

THE ANGLO-NORMAN CONSTITUTION. 



7%e Anglo-Norman Constitution — Causes of the Conquest — 
Policy and Character of William — his Tyranny — Intro- 
duction of Feudal Services — Difference between the Feudal 
Governments of France and England — Causes of the great 
Power of the first Norman Kings — Arbitrary Character 
of their Government — Chreat Council — Resistance of the 
Barons to John — Magna Charta — its principal Articles — 
Reign of Henry IIL — The Constitution acquires a more 
liberal Character — Judicial System of the Anglo-Normans 
— Curia Regis, Exchequer, Sfc. — Establishment of the Com- 
mon Law — its Effect inking the Constitution — Remarks on 
the Ldmitation of Aristocratical Privileges in England. 

It is deemed by William of Malmsbury an extra- chap. 
ordinary work of Providence, that the English 
should have given up all for lost after the battle 

of Hastings, where only a small though brave const. 

army had perished.* It was indeed the conquest conqnestoi 

of a great kingdom by the prince of a single pro- wlfiSSa. ^ 

♦ Malmsb. p. 53. And Henry gentc Anglorum quod diu cogita- 

of Huntingdon says emphatically : verat. Genti namque Noimanno- 

Millesimoetsexagesimo sexto anno rum aspers ct callids tradidit eos 

gratis, perfecit dominator Deus de ad exterrainandum. p. 210. 

E E 2 
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CHAP, vince, an event not easily paralleled, where the 
PART I. vanquished were little, if at all, less courageous 
^ V * than their enemies, and where no domestic fac- 
^cSJst" tions exposed the country to an invader. Yet 
William was so advantageously situated, that his 
success seems neither unaccountable nor any mat- 
ter of discredit to the English nation. The heir 
of the house of Cerdic had been already set aside 
at the election of Harold ; and his youth, joined to 
a mediocrity of understanding which excited nei- 
ther esteem nor fear*, gave no encouragement to 
the scheme of placing him upon the throne in 
those moments of imminent peril which followed 
the battle of Hastings. England was peculiarly 
destitute of great men. The weak reigns of 
Ethelred and Edward had rendered the govern- 
ment a mere oligarchy, and reduced the nobility 
into the state of retainers to a few leading houses, 
the representatives of which were every way 
unequal to meet such an enemy as the duke of 
Normandy. If indeed the concurrent testimony 
of historians does not exaggerate his forces, it may 
be doubted whether England possessed military 
resources sufficient to have resisted so numerous 
and well-appointed an army. 

This forlorn state of the country induced, if it 
did not justify, the measure of tendering the crown 

* Edgar, after one or two in- wanting in courage. He became 

effectual attempts to recover the the intimate friend of Robert duke 

kingdom, was treated by William of Normandy, whose fortunes, as 

with a kindness which could only well as character, much resembled 

have proceeded from contempt of his own. 
his understanding ; for he was not 
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to William, which he had a pretext or title to 9^|^- 
claim, arising from the intentions, perhaps the pro- part ii. 
mise, perhaps even the testament of Edward, which ' 

£NOLISH 

had more w^eight in those times than it deserved, const. , 
and was at least better than the naked title of 
conquest. And this, supported by an oath exactly- 
similar to that taken by the Anglo-Saxon kings, 
and by the assent of the multitude, English as well 
as Normans, on the day of his coronation, gave 
as much appearance of a regular succession, as 
the circumstances of the times would permit. 
Those who yielded to such circumstances could 
not foresee, and were unwilling to anticipate, 
the bitterness of that servitude which William 
and his Normai^foUowers were to bring upon their 
country, 

The commencement of his administration was Hijcondacv 

at 6rst mo- 

tolerably equitable. Though many confiscations **«'**«• 
took place, in order to gratify the Norman army, 
yet the mass of property was left in the hands of 
its former possessors. Offices of high trust were 
bestowed upon Englishmen, even upon those 
whose family renown might have raised the most 
aspiring thoughts.* But partly through the inso- it becomtt 
lence and injustice of William's Norman vassals, "»«•*• 
partly through the suspiciousness natural to a 
man conscious of having overturned the national 
government, his yoke soon became mote heavy. 
The English were oppressed ; they rebelled, were 
subdued, and oppressed again. All their risings 

« Ordericufl Vitalis, p. 520. (in Du Chesne, I£st. Kornt. Scr^t.) 
E £ 3 



4SS 



STATE OF EUROPE 



CHAP. 

VII L 
PART II. 



ENGLISH 
•CONST. 



were without concert, and desperate ; they wanted 
men fit to head them, and fortresses to sustain their 
revolt.* After a very few years, they sank in 
despair, and yielded for a century to the indignities 
of a comparatively small body of strangers without 
a single tumult So possible is it for a nation to be 
kept in permanent servitude, even without losing 
its reputation for individual courage, or its desire of 
freedom I 

The tyranny of William displayed less of pas- 
sion or insolence than of that indifierence about 
human suffering, which distinguishes a cold and 
far-sighted statesman. Impressed by the frequent 
risings of the English at the commencement of 
his reign, and by the recollection^ as one historian 
observes, that the mild government of Canute had 
only ended in the expulsion of the Danish line t, 
he formed the scheme of rivetting such fetters 
upon the conquered nation, that all resistance 
should become impracticable. Those who had 
obtained honourable offices were successively de- 
prived of them ; even the bishops ajid abbots of 



* Ordericua notices the want of 
castles in England, as one reason 
why rebellions were easily quelled, 
p. 511. Failing in their attenopts 
at a generous resistance, the En- 
glish endeavoured to ^et rid of their 
enemies by assassination, to which 
many Normans became victims. 
William therefore enacted, that in 
every case of wmrrfler, which strictly 
meant the killing of any one by an 
unknown hand, the hundred should 
be liable in a fine, unless they 
could prove the person murdered 



to be an Englishman. This was 
tried bv an mquest, upon what 
was called a presentment of En- 

gishry. But from the reign of 
!enry II., the two nations having 
been very much intermingled, this 
inquiry, as we learn from the Dia* 
logue de Scaccario, p. 26, ceased, 
and in every case of a freeman 
murdered by persons unknown, 
the hundred was fined. See how* 
ever Bracton, 1. iii. c. 15. 
f Malmsbury, p. 104* 
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English birth were deposed* ; a stretch of power chap. 

PART Ilk 



very singular in that age, and which marks how 



much the great talents of William made him 
feared by the church, in the moment of her ^conjh" 
highest pretensions, for Gregory VII. was in the 
papal chair. Morcar, one of the most illustrious 
English, suffered perpetual imprisonment. Wal- 
theoff, a man of equally conspicuous birth, lost 
his head upon a scaffold by a very harsh if not 
iniquitous sentence. It was so rare in those 
times to inflict judicially any capital punishment 
upon persons of such rank, that his death seems 
to have produced more indignation and despair 
in England than any single circumstance. The 
name of Enghshman was turned into a reproach* 
None of that race for a hundred years were raised 
to any dignity in the state or church.t Their 
language and the characters in which it was 
written were rejected as barbarous ; in all schools, 
children were taught French, and the laws were 
administered in no other tongue.t It is well 



* Hoveden, p. 453. nitatibuB repellebantur ; et multo 

f Becket is said to have been minus habiles alienigens de qua- 

the first Englishman who reached cunque alia natione, quae sub coelo 

any considemble dignity. Lord est, extitissent, gratanter assume- 

Lyttleton's Hist, of Henry II. rentur. Ipsum etiam idioma tan- 

vol. ii. p. 22. And Eadmer declares, turn abhorrebant, quod leges terrae, 

that Henry I. would not place a statutaque Anglicorum regum Un*- 

single Englishman at the head of a gua Gallica tractarentur ; et pueris 

monastery. Si Anglus crat, nulla etiam in scholis prindpia literarum 

virtus, ut bonore aliquo dign us ju- grammatica Galiice, ac non An- 

dicaretur, euro poterat acyuvare. glice traderentur ; modus etiam 

p. 1 10. scribendi Anglicus omitteretur, et 

X Ingulfus, p.61. Tantum tunc modus (Jallicus in chartis et in 

Anglicos abominati sunt, ut quan- libris omnibus admitteretur. 
tocunque merito poUerent, do dig- 

E £ 4 
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CHAP, known, that this use of French in all legal pro- 
FART II c^^di^gs lasted till the reign of Edward III. 
'^^ V — ' This exclusion of the English from political pri- 
Sr^lSSilh"* vileges was accompanied with such a confiscation 
property. ^^ property as never perhaps has proceeded from 
any government, not avowedly founding its title 
upon the sword. In twenty years from the acces- 
( sion of William, almost the whole soil of England 
had been divided among foreigners. Of the native 
proprietors many had perished in the scenes of ra- 
pine and tyranny which attended this convulsion ; 
many were fallen into the utmost poverty ; and not 
a few, certainly, still held their lands as vassals of 
Norman lords. Several English nobles, desperate 
of the fortunes of their country, sought refuge in 
the court of Constantinople, and approved their 
valour in the wars of Alexius against another Nor- 
man conqueror scarcely less celebrated than their 
own, Robert Guiscard. Under the name of 
Varangians, those true and faithful supporters of 
the Byzantine empire preserved to its dissolution 
their ancient Saxon idiom. * 

The extent of this spoliation of property is not 
to be gathered merely from historians, whose Ian. 
guage might be accused of vagueness and amplifi- 
cation. In the great national survey of Domesday- 
Book, we have an indisputable record of this vast 

* Gibbon, vol. x. p. 223. No Norm. Script. Ordericus was an 

writer, except perhaps the Saxon Englishman, but passed at ten 

Chronicler, is so full of William's years old, A.D. 1084, into Nor- 

tyranny as Ordericus Vitalis. See mandy, where he became professed 

particularly pp. 507. 512. 514. in the monastery of £u» ibid. 

521. 523. in Du Chesne, Hist. p. 924. 
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territorial revolution^ during the reign of the Con- chap. 
queror. I am indeed surprized at Brady's position, p^j^^ \^ 
that the English had suffered an indiscriminate 
deprivation of their lands. Undoubtedly there 
were a few left in almost every county, who still 
enjoyed the estates which they held under Ed- 
ward the Confessor, free from any superiority but 
that of the crown, and were denominated, as in 
former times, the king's thanes.* Cospatric, son 
perhaps of one of that name who had possessed 
the earldom of Northumberland, held forty-one 
manors in Yorkshire, though many of them are 
stated in Domesday to be waste. Inferior free- 
holders were probably much less disturbed in their 
estates than the higher class. Though few of 
English birth continued to enjoy entire manors, 
even by a mesne tenure, it is reasonable to sup- 
pose that the greater part of those who appear, 
under various denominations, to have possessed 
small freeholds and parcels of manors, were no 
other than the original natives. 

Besides the severities exercised upon the En- 
glish after every insurrection, two instances of gjjj[<^ 
William's unsparing cruelty are well known, the 
devastation of Yorkshire and of the New Forest. 



Deviutation 
of Torkabire 



* Brady, whose unfairness al- 
ways keeps pace with his ability, 
pretends that all these were menial 
officers of the king's household. 
But notwithstanding the difficulty 
of disproving these gratuitous sup- 
positions, it is pretty certain, that 
many of the English proprietors in 
Domesday could not have been of 



this description. See p. 99. 153. 
218, 219. and other places. The 
question however was not worth a 
battle, though it makes a figure in 
the controversy of Normans and 
Anti-Normans, between Dugdalc 
and Brady on the one side, and 
Tyrrell, Petyt and Att wood on the 
other. 
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CHAP. In the former, which had the tyrant's plea neces- 
PART ii. ^^*y ^^^ ^^® pretext, an invasion being threatened 
^ — ,r— ' from Denmark, the whole country between the 
*const" Tyne and the Humber was laid so desolate, that 
for nine years afterwards there was not an inha- 
bited village, and hardly an inhabitant left ; the 
wasting of this district having been followed by a 
famine, which swept away the whole population. • 
That of the New Forest, though undoubtedly less 
calamitous in its effects, seems even more mon- 
strous from the frivolousness of the cause, t He 
afforested several other tracts. And these favourite 
demesnes of the Norman kings were protected by 
a system of iniquitous and cruel regulations, called 
the Forest Laws, which it became afterwards a 
great object with the assertors of liberty to cor- 
rect. The penalty for killing a stag or a boar was 
loss of eyes : for William loved the great game, 
says the Saxon Chronicle, as if he had been their 
father, t 
prooftof A more general proof of the ruinous oppression 
tlonroi" of William the Conqueror, may be deduced from 
Domeadty ^j^^ comparative condition of the English towns 
in the reign of Edward the Confessor, and at the 
compilation of Domesday. At the former epoch 
there were in York I607 inhabited houses, at the 
latter 967; at the former there were in Oxford 



* Malmsbury, p. 103. Hove- wards; nudum omnium solum us- 

den, p. 451. Orderic. Vitalis, que ad hoc etiam tempus. 
p. 514. The desolation of York- + Malmsbury, p. 111. 

shire continued in Malmsbury's j: Chron. Saxon, p. 191. 

time, sixty or serenty years after- 



DURING THE MIDDLE AGES. 427 

721, at the latter 243 ; of 172 houses in Dor- chap. 
Chester, 100 were destroyed; of 243 in Derby, partii. 
103 ; of 487 in Chester, 205. Some other towns ^— -v — ' 
had suffered less, but scarcely any one fails to const. 
exhibit marks of a decayed population. As to the 
relative numbers of the peasantry and value of 
lands at these two periods, it would not be easy to 
assert any thing without a laborious examination of 
Domesday Book. 

The demesne lands of the crown, extensive and gj^jf^^;^ 
scattered over every county, were abundantly 
sufficient to support its dignity and magnificence*; 
and William, far from wasting this revenue by 
prodigal grants, took care to let them at the 
highest rate to farm, )^ttle caring how much the 
cultivators were racked by his tenants, t Yet his 
exactions, both feudal and in the way of tallage 
from his burgesses and the tenants of his vassals, 
were almost as violent as his confiscations. No 
source of income was neglected by him, or indeed 
by his successors, however trifling, unjust or un- 
reasonable. His revenues, if we could trust Or- Riches of 
dericus Vitalis, amounted to 5^1060 a day. This, quero?"' 
in mere weight of silver, would be equal to nearly 
5^1,200,000 a year at present. But the arithme- 
tical statements of these writers are not implicitly 
to be relied upon. He left at his death a treasure 
of i&60,000, which, in conformity to his dying re- 
quest, his successor distributed among the church 

♦ They consisted of 1422 ma- f Chron. Saxon, p. 188. 
nors. Lytdeton's Henry 11. vol. ii. 
p. 288. 
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CHAP, and poor of the kingdom, as a feeble expiation of 

VIII. 
PART II. 



the crimes by which it had been accumulated*; 



an act of disinterestedness, which seems to prove 
^coNST? that Rufus, amidst all his vices, was not destitute 
of better feelings than historians have ascribed to 
him. It might appear that William had little use 
for his extorted wealth. By the feudal constitu- 
tion, as established during his reign, he com- 
manded the service of a vast army at its own 
expense, either for domestic or continental war- 

Sry'troS^. ^^^®' ^^^ *^^^ ^^^ ^^^ Sufficient for his purpose : 
like other tyrants, he put greater trust in merce- 
nary obedience. Some of his predecessors had 
kept bodies of Danish troops in pay ; partly to be 
secure against their hostili^, partly from the con- 
venience of a regular army, and the love which 
princes bear to it. But William carried this to 
a much greater length. He had always stipen- 
diary soldiers at his command. Indeed his army 
at the conquest could not have been swelled to 
such numbers by any other means. They were 
drawn, by the allurement of high pay, not from 
France and Britany alone, but Flanders, Germany, 
and even Spain. When Canute of Denmark 
threatened an invasion in 1085, William, too con- 
scious of his own tyranny, to use the arms of his 
English subjects, collected a mercenary force so 
vast, that men wondered, says the Saxon Chro- 



* Huntingdon, p. 371. Orde- this may be his invention, yet facts 

ricus Vitalis puts a long peniten- seem to shew the compunctions of 

tial speech into William's mouth the tyrant's conscience, 
on his death-bed. p. 66. Though 
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nicler, how the country could maintain it. This chap. 
he quartered upon the people, according to the partii. 
proportion of their estates.* ^ — * — ' 

Whatever may be thought of the Anglo-Saxon const. 
tenures, it is certain, that those of the feudal Feudal iys- 

, , tem esta-. 

system were thoroughly established in England biisUed. 
under the Conqueror. It has been observed, in 
another part of this work, that the rights, or 
feudal incidents, of wardship and marriage were 
nearly peculiar to England and Normandy. They 
certainly did not exist in the former before the 
conquest ; but whether they were ancient customs 
of the latter cannot be ascertained, unless we had 
more incontestable, records of its early jurispru- 
dence. For the Great Customary of Normandy 
is a compilation as late as the reign of Richard 
Coeur de Lion, when the laws of England might 
have passed into a country so long and intimately 
connected with it. But there appears reason to 
think, that the seizure of the lands in wardship, 
the selling of the heiress in marriage, were ori- 
ginally deemed rather acts of violence than con- 
formable to law. For Henry I.'s charter expressly 
promises, that the mother, or next of kin, shall 
have the custody of the lands well as as person of 
the heir, t And as the charter of Henry II. refers 
to and confirms that of his grandfather, it seems 



Chron. Saxon, p. 185. Ingul- pio ut barones mci similiter se 

fus, p. 79. contineant erga fiiios vei fiiias vel 

-f Terns et liberorum custos erit uxor&s iiominum meorum. Leges 

sive uxor, sive alius propinquorum, Anglo- Saxonicee, p. 234f, 
qui Justus esse debebit; et prseci- 
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CHAP, to follow, that what is called guardianship in 
PART II. chivalry had not yet been established. At least 
^ — <—^ it is not till the assize of Clarendon, confirmed at 

ENGLISH 

CONST. Northampton in 1176*> that the custody of the 
heir is clearly reserved to the lord. With respect 
to the right of consenting to the marriage of a 
female vassal, it seems to have been, as I have 
elsewhere observed, pretty general in feudal te- 
nures. But the sale of her person in marriage, or 
the exaction of a sum of money in lieu of this 
scandalous tjrranny, was only the law of England, 
and was not perhaps fully authorized as such till 
the statute of Merton in 1236. 

One innovation made by William upon the 
feudal l^w is very deserving of attention. By the 
leading principle of feuds, an oath of fealty was 
due from the vassal to the lord of whom he imme- 
diately held his land, and to no other. The king 
of France, long after this period, had no feudal 
and scarcely any royal authority over the tenants 
of his own vassals. But William received at Salis- 
bury, in 1085, the fealty of all landholders in 
England, both those who held in chief, and their 
tenants t ; thus breaking in upon the feudal com- 
pact in its most essential attribute, the exclusive 
dependence of a vassal upon his lord. And this 
may be reckoned among the several causes, which 
prevented the continental notions of independence 
upon the crown from ever taking root among the 
English aristocracy. 

* Leges Anglo-Saxonicse, p. 330. f Chron. Saxon, p. 187. 
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The best measure of William was the establish- chap. 
ment of public peace. He permitted no rapine p^^^ 'j, 
but his own. The feuds of private revenge, the ' — .— -^ 
lawlessness of robbery, were repressed. A girl ^oSst. 
loaded with gold, if we believe some ancient preacrva- 
writers, might have passed safely through the ik pewS? 
kingdom.* But this was the tranquillity of an 
imperious and vigilant despotism, the degree of 
which may be measured by these effects, in which 
no improvement of civilization had any share. 
There is assuredly nothing to wonder at in, the 
detestation with which the English long regarded 
the memory of this tyrant, t Some advantages 
undoubtedly, in the course of human affairs, 
eventually sprang from the Noiman conquest. 
The invaders, though without perhaps any intrin- 
sic superiority in social virtues over the native 
English, degraded and barbarous as these are re- 
presented to us, had at least that exterior polish 
of courteous and chivalric manners, and that taste 
for refinement and magnificence, which serve to 
elevate a people from mere savage rudeness. 
Their buildings, sacred as well as domestic, be- 
came more substantial and elegant. The learning 
of the clergy, the only class to whom that word 
could at all be applicable, became infinitely more 

* Chron.Saxon.p. 190. M.PariSy complaint, but foiled on account 

p. 10. I will not omit one other of his advanced age. p. 520. This 

circumstance, apparently praise- was in the early part of his reign, 

worthy, which C^dericus mentions before the reluctance of the £n- 

of William, that he tried to learn glish to submit had exasperated 

English, in order to render jus- his disposition, 
tice by understanding every man's f W. Malmsb. Praef. ad. I iii. 
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CHAP, respectable in a short time after the conquest. 
PART II. -^"^ though this may by some be ascribed to the 
^— ;-v — -^ general improvements of Europe in that point 
.CONST., during the twelfth century, yet I think it was 
partly owing to the more free intercourse with 
France and the closer dependence upon Rome 
which that revolution produced. This circum- 
stance was, however, of no great moment to the 
English of those times, whose happiness could 
hardly be affected by the theological reputation of 
Lanfranc and Anselm. Perhaps the chief benefit 
which the natives of that generation derived from 
the government of William and his successors, 
next to that of a more vigilant police, was the 
security they found from invasion on the side of 
Denmark and Norway. The high reputation of 
the Conqueror and his sons, with the regular 
organization of a feudal militia, deterred those 
predatory armies, which had brought such re- 
peated calamity on England in former times. 
Different The system of feudal policy, though derived to 
feiidaiVo- England from a French source, bore a very dif- 
F?inw **^ erent appearance in the two countries. France, 
for about two centuries after the house of Capet 
had usurped the throne of Charlemagne's poste- 
rity, could hardly be deemed a regular confede- 
racy, much less an entire monarchy. But in 
England, a government, feudal indeed in its form, 
but arbitrary in its exercise, not only maintained 
subordination, but almost extinguished liberty. 
Several causes seem to have conspired towards 
this radical difference. In the first place, a king- 
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dom, comparatively small, is much more easily chap. 
kept under controul than one of vast extent, p^rtii. 



And the fiefs of Anglo-Norman barons after the \ ^ ' 
conquest were far less considerable, even relatively const. 
to the size of the two countries, than those of 
France. The earl of Chester held, indeed, almost 
all that county* ; the earl of Shrewsbury nearly 
the whole of Salop. But these domains bore no 
comparison with the dukedom of Guienne, or the 
county of Toulouse. In general, the lordships of 
William's barons, whether this were owing to 
policy or accident, were exceedingly dispersed. 
Robert, earl of Moreton, for example, the most 
richly endowed of his followers, enjoyed 248 
manors in Cornwall, 54 in Sussex, 196 in York- 
shire, 99 in Northamptonshire, besides many in 
other counties.t Estates so disjoined, however 
immense in their aggregate, were ill calculated for 
supporting a rebellion. It is observed by Madox, 
that the knight's fees of almost every barony were 
scattered over various counties. 

In the next place, these baronial fiefs were held 
under an actual derivation from the crown. The 
great vassals of France had usurped their domi- 

* This was, upon the whole, the house of Montgomery, it ac- 

more like a great French fief than quired all the country between the 

any English earldom. Hugh de Mersey and Ribble. Several emi- 

Abrincis, nephew of William I., nent men inherited the earldom; 

had barons of his own, one of but upon the death of the most 

whom held forty-six and another distinguished, Ranulf, in 1232, it 

thirty manors. Chester was first fell into a female line, and soon 

called a county-palatine under escheated to the crown. Dug- 

Henrv II. ; but it previously pos- dale's Baronage, p. 4-5. Lyttle- 

sessed all rqgalian rights of juris- ton's Henry 11. vol.ii. p. 218. 

diction. After the forfeitures of f Dugdale's Baronage, p. 25. 

VOL. II. F F 
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CHAP, nions before the accession of Hugh Capet, and 
PARTH. barely submitted to his nominal sovereignty. 
^ i They never intended to yield the feudal tributes of 
^ccmJst" relief and aid, nor did some of them even acknow- 
ledge the supremacy of his royal jurisdiction. 
But the conqueror and his successors imposed 
what conditions they would upon a set of barons 
who owed all to their grants; and 'as mankind's 
notions of right are generally founded upon pre- 
scription, these peers grew accustomed to endure 
many burthens, reluctantly indeed, but without 
that feeling of injury, which would have resisted 
an attempt to impose them upon the vassals of the 
French crown. For the same reasons, the barons 
of England were regularly summoned to the great 
council, and by their attendance in it, and con- 
currence in the measures which were there re- 
solved upon, a compactness and unity of interest 
was given to the monarchy which was entirely 
wanting in that of France. But above all, the 
paramount authority of the king's court, and those 
excellent Saxon tribunals of the county and hun- 
dred, kept within very narrow limits that great 
support of the feudal aristocracy, the right of 
territorial jurisdiction. Except in the counties 
palatine, the feudal courts possessed a very trifling 
degree of jurisdiction over civil, and not a very 
extensive one over criminal causes. 
Hatred of Wc may add to the circumstances that rendered 
Normans, thc crowu powcrful during the first century after 
the conquest, an extreme antipathy of the native 
English towards their invaders. Both William 
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Rufus and Henry I. made use of the former to chap. 

VIII. 
PART II. 



strengthen themselves against the attempts of ^^^^' 



their brother Robert ; though they forgot their 
promises to the English after attaining their ob- ^cotJst!^ 
ject.* A fact, mentioned by Ordericus VitaJis, 
illustrates the advantage which the government 
found in this national animosity. During the 
siege of Bridgenorth, a town belonging to Robert 
de Belesme, one of the most turbulent and power- 
ful of the Norman barons, by Henry I. in 1102, 
the rest of the nobility deliberated together, 
and came to the conclusion, that if the king 
could expel so distinguished a subject, he would 
be able to treat them all as his servants. They 
endeavoured therefore to bring about a treaty; 
but the English part of Henry's army, hating 
Robert de Belesme as a Norman, urged the king 
to proceed with the siege ; which he did, and took 
the castle.t 

Unrestrained, therefore, comparatively speaking. Tyranny of 
by the aristocratic principles which influenced goTcrSmint. 
other feudal countries, the administration acquired 
a tone of rigour and arbitrariness under William 
the Conqueror, which, though sometimes perhaps 
a little mitigated, did not cease during a century 
and a half. For the first three reigns we must 
have recourse to historians j whose language, 
though vague, and perhaps exaggerated, is too 
uniform and impressive to leave a doubt of the 

* W. Malrosbiir>% p. 120. et f Du Chesne, Script. Norman . 
156. R. Hoveden, p.461. Chron. p. 807. 
Saxon, p. 194. 
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VII. 

PART II. 



ENGLISH 
CONST. 



Itf exac- 
tions. 



tyrannical character of the government The 
intolerable exactions of tribute, the rapine of 
purveyance, the iniquity of royal courts, are con- 
tinually in their mouths. " God sees the wretched 
people," says the Saxon Chronicler, ** most un- 
justly oppressed ; first they are despoiled of their 
possessions, then butchered. This was a grievous 
year. (1124.) Whoever had any property, lost it 
by heavy taxes and unjust decrees."* The same 
ancient chronicle, which appears to have been 
continued from time to time in the abbey of 
Peterborough, frequently utters similar notes of 
lamentation. 

From the reign of Stephen, the miseries of 
which are not to my immediate purpose, so &r 
as they proceeded from anarchy and intestine 
wart, we are able to trace the character of go- 
vernment by existing records, t These, digested 



* Chron. Saxon, p. 228. Non 
facile potest narrari miseria, says 
Roger de Hoveden, quam sustinuit 
illo tempore [circ. aim. 1103.] 
terra Anglorum propter r^gias ex- 
actiones. p. 470.^ 

f The followinc simple picture 
of that reign from uie Saxon Chro- 
nicle may be worth insertii^. 
" The nobles and bishops built 
castles, and filled them with devil- 
ish and wicked men, and oppressed 
the people, cruelly torturing men 
for their money. Tliey imposed 
taxes upon towns, and when they 
had exhausted them of every thing, 
set them on fire. You might tra- 
vel a day, and not find one man 
living in a town, nor any land 
in cultivation. Never did the 



country suffer greater evils. If 
two or three men were seen riding 
up to a town, all its inhabitants 
lefl it, taking them for plunderers. 
And this lasted, growing worse 
and worse, throughout Stephen's 
reign. Men said openly, that 
Christ and bis saints were asleep." 
p. 239. 

t The earliest record in the 
Pipe-office is that which Madox, 
in conformity to the usage of 
others, cites by the name of Mag- 
num Rotulum quinto Stephani. 
But in a particular dissertation 
subjoined to his History of the 
Exchequer, he inclines, though not 
decisively, to refer this record to 
the reign of Henry I. 
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VIII. 
PART II. 



by the industrious Madox into his History of the chap. 
Exchequer, give us far more insight into the 
spirit of the constitution, if we may use such a 
word, than all our monkish chronicles. It was ^onct^^ 
not a sanguinary despotism. Henry II. was a 
prince of remarkable clemency ; and none of the 
Conqueror's successors were as grossly tyrannical 
as himself. But the system of rapacious extor- 
tion from their subjects prevailed to a degree 
which we should rather expect to find among 
eastern slaves, than that high-spirited race of 
Normandy, whose renown then filled Europe 
and Asia. The right of wardship was abused by 
selling the heir and his land to the highest bidder. 
That of marriage was carried to a still grosser 
excess. The kings of France indeed claimed the 
prerogative of forbidding the marriage of their 
vassals' daughters to such persons as they thought 
unfriendly or dangerous to themselves ; but I 
am not aware that they ever compelled them to 
marry, much less that they turned this attribute 
of sovereignty into a means of revenue. But 
in England, women, and even men, simply as 
tenants in chief, and not as wards, fined to the 
crown for leave to marry whom they would, or 
not to be compelled to marry any other.* Towns 
not only fined for original grants of franchises, 
but for repeated confirmations. The Jews paid 
exorbitant sums for every common right of man- 
kind, for protection, for justice. In return, they 

* Madox, c. 10. 
F F 3 
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CHAP, were sustained acfainst their Christian debtors in 

VIII . 

PART u. demands of usury, which superstition and tyranny 
^ V * rendered enormous.* Men fined for the king's 
CONST, good- will ; or that he would remit his anger ; or 
to have his mediation with their adversaries. 
Many fines seem as it were imposed in sport, if 
we look to the cause ; though their extent, and 
the solemnity with which they were recorded, 
prove the humour to have been differently re- 
lished by the two parties. Thus the bishop of 
Winchester paid a ton of good wine for not re- 
minding the king (John) to give a girdle to the 
countess of Albemarle ; and Robert de Vaux five 
best palfreys, that the same king might hold his 
peace about Henry PinePs wife. Another paid 
for marks for leave to eat (pro licentia come- 
dendi). But of all the abuses which deformed 
the Anglo-Norman government, none was so 
flagitious as the sale of judicial redress. The 
king, we are often told, is the fountain of justice ; 
but in those ages, it was one which gold alone 
could unseal. Men fined to have right done 
them ; to sue in a certain court ; to implead a 
certain person ; to have restitution of land which 
they had recovered at law.t From the sale of 
that justice which every citizen has a right to 
demand, it was an easy transition to withhold or 
deny it. Fines were received for the king's help 
against the adverse suitor ; that is, for perversion 
of justice, or for delay. Sometimes they were 

♦ Madox, C.7. t W- c- 12 and 13. 
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paid by opposite parties, and, of course, for oppo- chap. 

PART II. 



site ends. These were called counter-tines ; but ^^^^' 



the money was, sometimes, or as Lord Lyttleton 
thinks, invariably, returned to the unsuccessful ^omIst" 
suitor.* 

Among a people imperfectly civilized, the most General 
outrageous injustice towards individuals may pass 
without the slightest notice, while in matters af- 
fecting the community, the powers of government 
are exceedingly controlled. It becomes therefore 
an important question, what prerogative these 
Norman kings were used to exercise in raising 
money, and in general legislation. By the pre- 
vailing feudal customs, the lord was entitled to 
demand a pecuniary aid of his vassals in certain 
cases. These were, in England, to make his 
eldest son a knight, to marry his eldest daughter, 
and to ransom himself from captivity. Accord- 
ingly, when such circumstances occurred, aids 
were levied by the crown upon its tenants, at the 
rate of a mark or a pound for every knight's fee.t 
These aids, being strictly due in the prescribed 
cases, were taken without requiring the consent 
of parliament. Escuage, which was a commuta- 
tion for the personal service of military tenants 



* The most opposite instances 3 Edw. I. c. 36., at twenty shil- 

of these exactions are well selected lings for every knight's fee, and as 

from Madox by Hmne, Appendix much for every 20/. value of land 

11. : upon which account 1 have held bv socage. The aid pour faire 

gone less into detail tlian would fitz chevalier might be raised, 

otherwise have been necessary. when he entered into his fifteenth 

f The reasonable aid was fixed year; pour fille marier, when' she 

by the statute of Westminster I., reached the age of seven. 

F F 4 



440 STATE OF EUROPE 



CHAP, in war, having rather the appearance of an indul- 
PART II S®"^® ^^^" ^" imposition, might reasonably be 
^ — V — ' levied by the king.* It was not till the charter 
^c(»OT." of John that escuage became a parliamentary 
assessment ; the custom of commuting service 
having then grown general, and the rate of com- 
mutation being variable. 

None but military tenants could be liable for 
escuage t ; but the inferior subjects of the crown 
were oppressed by tallages. The demesne lands 
of the king and all royal towns were liable tx> 
tallage ; an imposition far more rigorous and 
irregular than those which fell upon the gentry. 
Tallages were continually raised upon different 
towns during all the Norman reigns, without the 
consent of parliament, which neither represented 
them nor cared for their interests. The itinerant 
justices in their circuit usually set this tax. Some- 
times the tallage was assessed in gross upon a 
town, and collected by the burgesses : sometimes 
individually at the judgment of the justices. 
There was an appeal from an excessive assessment 
to the barons of the exchequer. Inferior lords 
might tallage their own tenants and demesne 



* Fit interdum, ut imniinente nomine scutorum solvitur, scuta^ 

vel insureente in regnum hostium giuni nominatur. Dialogus de 

machinatione, decernat rex de sin- Scaccario, ad finem. Madox, 

guiis feodis militum summam all- Hist. Exchequer, p. 25. (edit, ia 

quam solvi, marcam scilicet, vel folio.) 

hbram unam ; unde militibus sti- f The tenant in capite was en- 

pendia vel donativa succeilant. titled to be re-imbursed what 

Mavult enim princeps stipendiarios would have been his escuage by 

qu^m domesticos bellicis exponere his vassals even if he performed 

casibus. Hs^c itaque summa, quia personal service. Madox, c. 16. 
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towns, thouffh not, it seems, without the king's chap. 

° VIII. 

PART II. 



permission.* Customs upon the import and ex 



port of merchandize, of which the prisage of wine, 
that is, a right of taking two casks out of each ^c^ilf* 
vessel, seems the most material, were immemo- 
rially exacted by the crown. There is no ap- 
pearance that these originated with parliament, t 
Another tax, extending to all the lands of the 
kingdom, was Danegeld, the ship-money of those 
times. This name had been originally given to 
the tax imposed under Ethelred II., in order to 
raise a tribute exacted by the Danes. It was 
afterwards applied to a permanent contribution 
for the public defence against the same enemies. 
But after the conquest this tax is said to have 
been only occasionally required ; and the latest 
instance on record of its payment is in the 20th 
of Henry II. Its imposition appears to have been 
at the king's discretion, t 

The right of general legislation was undoubt- Ri«btone. 
edly placed in the king, conjointly with his 
great council §, or, if the expression be thought 
more proper, with their advice. So little oppo- 
sition was found in these assemblies by the early 
Norman kings, that they gratified their own love 
of pomp, as well as the pride of their barons, by 



* For the important subject of p. 205. Dialogus de Scaccario, 

tallages, see Madox, c. 17. c. 11. Madox, cJ7. Lyttleton's 

f Madox, C.18. Hale's Trea- Henry 11. vol.ii. p. 170. 

tise on the Customs in Hargrave's § Glanvil, Prologus ad Trao 

Tracts, vol.i. p. 116. tatum de Consuetud. 

]: Henr. Huntingdon, h v. 
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ENGLISH 
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Laws and 
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Norman 
kingt. 



consulting them in every important business. 
But the limits of legislative power were ex- 
tremely indefinite. New laws, like new taxes, 
affecting the community, required the sanction 
of that assembly which was supposed to represent 
it; but there was no security for individuals 
against acts of prerogative, which we should 
justly consider as most tyrannical. Henry II,, 
the best of these monarchs, banished from Eng- 
land the relations and friends of Becket, to the 
number of four hundred. At another time, he 
sent over from Normandy an injunction, that all 
the kindred of those who obeyed a papal in- 
terdict should be banished, and their estates con- 
fiscated.* 

The statutes of those reigns do not exhibit to 
us many provisions calculated to maintain pubhc 
liberty on a broad and general foundation. And 
although the laws then enacted have not all 
been preserved, yet it is unlikely that any of an 
extensively remedial nature should have left no 
trace of their existence. We find, however, what 
has sometimes been called the Magna Charta of 



• Hoveden, p.496. Lyttleton, 
vol. ii. p. 530. The latter says 
that this edict must have been 
framed by the king with the advice 
and assent of his council. But if 
he means his great council, I can- 
not suppose that all the barons and 
tenants in capite could have been 
duly summoned to a council held 
beyond seas. Some English ba- 
rons might doubtless have been 



with the king, as at Vemeuil in 
1 176, where a mixed assembly of 
English imd French enacted laws 
for both countries. Benedict. Ab- 
bas apud Hume. So at North- 
ampton in 1 165, several Norman 
barons voted; nor is any notice 
taken of this as irregular. Fitz 
Stephen, ibid. So unfixed, or ra- 
ther imformed, were all constitu- 
tional principles. 



DURING THE MIDDLE AGES. 443 

William the Conqueror, preserved in Roger de chap. 
Hoveden's collection of his laws. We will, en- pj^^^jj 
join, and grant, says the king, that all freemen of ' — ,^— ' 
our kingdom shall enjoy their lands in peace, free ^cJmJst!^ 
from aU tallage, and from every unjust exaction, 
so that nothing but their service lawfully due to 
us shall be demanded at their hands.* The laws 
of the Conqueror, found in Hoveden, are wholly 
different from iiiose in Ingulfus, and are sus- . 
pected not to have escaped considerable inter- 
polation.t It is remarkable, that no reference is 
made to this concession of William the Conqueror 
in any subsequent charter. However it seems to 
comprehend only the feudal tenants of the crown. 
Nor does the charter of Henry I., though so much 
celebrated, contain any thing specially expressed 
but a. remission of unreasonable reliefs, wardships, 
and other feudal burthens, t It proceeds how- 
ever to declare that he gives his subjects the laws 
of Edward the Confessor, with the emendations 
made by his father with consent of his barons. § 

* Volumus etiara, ac firmiter f Selden, ad Eadnierum. Hody 

prsecipimus et concedimus, ut om- (Treatise on Convocations, p.249.) 

nes Uberi homines totius mo- infers from the words of Hoveden, 

narcbise praedicti regni nostri ha- that they were altered from the 

beant et teneant terras suas et pos- French original by Glanvil. 

sessiones suas ben^, et in pace, t Wilkins, p. 234. 

libere ab omni exactione injusta, $ A great impression is said to 

et ab omni tallagio, ita quod nihil have been made on the barons 

ab lis exigatur vel capiatur, nisi confederated agahist John, by the 

servitium suum liberum, quod de production of Henry I/s charter, 

jure nobis faccre debent, et facere whereof they had been ignorant, 

tenentur; etproutstatutumestiis. Matt. Paris, p. 212. But this 

et illis a nobis datum et conces- could hardly have been the exist- 

sum jure haereditario in perpetuum ing charter, for reasons alledged 

per commune concilium totius by Blackstone. Introduction to 

r^ni nostri praedicti, Magna Charta, p. 6. 
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CHAP. The charter of Stephen not only confirms that of 
PART II ^^^ predecessor, but adds, in fuller terms than 
' — , — ' Henry had used, an express concession of the 
^c(§«t!* laws and customs of Edward.* Henry II. is 
silent about these, although he repeats the con- 
firmation of his grandfather's charter, t The 
people however had begun to look back to a 
more ancient standard of law. The Norman 
conquest, and all that ensued upon it^ had en* 
deared the memory of their Saxon government. 
Its disorders were forgotten, or, rather, were less 
odious to a rude nation, than the coercive jus- 
tice by which they were afterwards restrained, t 
Hence it became the favourite cry to demand 
the laws of Edward the Confessor; and the 
Normans themselves, as they grew dissatisfied 
with the royal administration, fell into these 
English sentiments. § But what these laws were, 
or more properly perhaps, these customs subsist- 
ing in the Confessoi'*s age, was not very distinctly 
understood. H So far, however, was clear, that the 



* Wilkins, Leges Anglo-Saxon, 
p. 310. 

+ Id. p. 318. 

I The Saxon Chronicler com- 
plains of a wittenagemot, as he 
calls it, or assizes, held at Lei' 
cester in 1124, where forty-four 
thieves were hanged, a greater 
number than was ever before 
known; it was said that many 
suffered uniustly. p. 228. 

§ The distinction between the 
two nations was pretty well oblite- 
rated at the end of Henry ll.'s 
reign, as we learn from the Dia- 
logue on the Exchequer, then writ- 



ten ; jam cohabitantibus Ai^licis 
et Normannis, et altenitrAm ux- 
ores ducentibus vel nubentibua, 
sic permixtse sunt nationes, ut vix 
discemi possit hodie, de liberis 
loquor, quis Anglicus, quis Nor- 
mannus sit gencre ; exceptis dun- 
taxat ascriptitiis qui yillani dicun* 
tur, quibus non est libenim obstan- 
tibus dominis suis a sui status con-> 
ditione discedere. Eapropter pene 
quicunque sic hodie occisus reperi- 
tur, ut murdrum punitur, exceptis 
his quibus certa sunt ut diximus 
servilis conditionis indicia, p. 26. 
II Non quas tulit, aed quas ob- 
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rigorous feudal servitude, the weighty tributes chap. 

PART II. 



upon poorer freemen, had never prevailed before 



the conquest. In claiming the laws of Edward 
the Confessor, our ancestors meant but the redress ^c^^Jt!^ 
of grievances which tradition told them had not 
always existed. 

It is highly probable, independently of the evi- Richard i/s 
dence supplied by the charters of Henry I. and his SepMed Sy 
two successors, that a sense of oppression had long 
been stimulating the subjects of so arbitrary a 
government, before they gave any demonstrations 
of it sufficiently palpable to find a place in history. 
But there are certainly no instances of rebellion, 
or even, as far as we know, of a constitutional 
resistance in parliament, down to the reign of 
Richard I. The revolt of the earls of Leicester 
and Norfolk against Henry II. which endangered 
his throne and comprehended his children with a 
large part of his barons, appears not to have been 
founded even upon the pretext of public grievances. 
Under Richard I., something more of a national 
spirit began to shew itself. For the king having 
left his chancellor William Longchamp joint regent 
and justiciary with the bishop of Durham during 
his crusade, the foolish insolence of the former, 

servaverit, says William of Malms- ther of these collections, however, 

bury, conceraing the Confessor's can be thought to have any rela- 

laws. Those bearine his name in tion to the dvil liberty of the sub- 

LambarJ and Wilkms are evi- ject. It has been deemed more 

dently spurious, though it may not rational to suppose, that these 

be easy to fix upon the time vthen longings for Edward's laws were 

they were forged. Those found in rather meant for a mild adminis- 

Ingulphus, in the French language, tration of government, free from 

are genuine, and were confirmed uqjust Norman innovations, than 

by William the Conqueror. Nei- any written and definitive system. 
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CHAP, who excluded his co-adjutor from any share in the 
PART u administration, provoked every one of the nobility. 
^ y > A convention of these, the king's brother placing' 
^cJmJst" himself at their head, passed a sentence of removal 
and banishment upon the chancellor. Though 
there might be reason to conceive that this would 
not be unpleasing to the king, who was ahready 
apprized how much Longchamp had abused his 
trust, it was a remarkable assumption of power by 
that assembly, and the earliest authority for a 
leading principle of our constitution, the responsi- 
bility of ministers to parliament. 
ciSru. In the succeeding reign of John, all the rapa- 

cious exactions usual to these Norman kings were 
not only redoubled, but mingled with other out- 
rages of tyranny still more intolerable.* These 
too were to be endured at the hands of a prince 
utterly contemptible for his folly and cowardice. 
One is surprized at the forbearance displayed by 
the barons, till they took arms at length in that 
confederacy, which ended' in establishing the 
Great Charter of Liberties. As this was the first 
effort towards a«legal government, so is it beyond 
^ comparison the most important event in our his- 
tory, except that Revolution without which its 
benefits would rapidly have been annihilated. The 
constitution of England has indeed no single date 



* In 1207, John took a seventh 1684. But his insults upon the 

of the moveables of lay and spiri- nobility in debauching their wives 

tual persons, cunctis murmuranti- and daughters were, as usually 

bus, sed contradicere non auden- happens, the most exasperating 

tibus. Matt. Paris, p. 186. ed. provocation. 
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from which its duration is to be reckoned. The chap. 

VIII 

institutions of positive law, the far more important p^j^^ \^ 
changes which time has wrought in the order of ^^ — ^— -* 
society, during six hundred years subsequent to ^c^Jst!^' 
the Great Charter, have undoubtedly lessened its 
direct application to our present circumstances. 
But it is still the key-stone of English liberty. 
All that has since been obtained is little more than 
as confirmation or commentary ; and if every sub- 
sequent law were to be swept away, there would 
still remain the bold features that distinguish a 
free from a despotic monarchy. It has been lately 
the fashion to depreciate the value of Magna 
Charta, as if it had sprung from the private ambi- 
tion of a few selfish barons, and redressed only 
some feudal abuses. It is indeed of little im- 
portance by what motives those who obtained it 
were guided. The real characters of men most 
distinguished in the transactions of that time are 
not easily determined at present. Yet if we bring 
these ungrateful suspicions to the test, they prove 
destitute of all reasonable foundation. An equal 
distribution of civil rights to all classes of freemen 
forms the peculiar beauty of the charter. In this 
just solicitude for the people, and in the modera- 
tion which infringed upon no essential prerogative 
of the monarchy, we may perceive a liberality and 
patriotism very unlike the selfishness which is 
sometimes rashly imputed to those ancient barons. 
And, as far as we are guided by historical testi- 
mony, two great men, the pillars of our church 
and state, may be considered as entitled beyond 
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CHAP, the rest to the glory of this monument; Stephen 
PART II. Langton, archbishop of Canterbury, and William, 
^ — , — ' earl of Pembroke, To their temperate zeal for a 
^const" legal government, England was indebted during 
that critical period for the two greatest blessings 
that patriotic statesmen could confer; the esta- 
blishment of civil liberty upon an immoveable 
basis, and the preservation of national indepen- 
dence under the ancient line of sovereigns, which 
rasher men were about to exchange for the domi- 
nion of France. 

By the Magna Charta of John, reliefs were 
limited to a certain sum according to the rank of 
the tenant, the waste committed by guardians in 
chivalry restrained, the disparagement in matri- 
mony of female wards forbidden, and widows 
secured from compulsory marriage. These regu- 
lations, extending to the sub-vassals of the crown, 
redressed the worst grievances of every military 
tenant in England. The franchises of the city of 
London and of all towns and boroughs were de- 
clared inviolable. The freedom of commerce was 
guaranteed to alien merchants. The court of 
Common Pleas, instead of following the king's 
person, was fixed at Westminster. The tyranny 
exercised in the neighbourhood of royal forests 
met with some check, which was further enforced 
by the Charter of Forests under Henry III. 

But the essential clauses of Magna Charta are 
those which protect the personal liberty and pro- 
perty of all freemen, by giving security from arbi- 
trary imprisonment and arbitrary spoliation. " No 
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freeman (says the 29th chapter of Henry III/s 
charter, which, as the existing law, I quote in 
preference to that of John, the variations not 
being very material) shall be taken or imprisoned, 
or be disseised of his freehold, or liberties, or free 
customs, or be outlawed, or exiled, or any other- 
wise destroyed ; nor will we pass upon him, nor 
send upon him, but by lawful judgement of his 
peers, or by the law of the land.* We will sell to 
no man, we will not deny, or delay to any man 
justice or right.*' It is obvious, that these words, 
interpreted by any honest court of law, convey an 
ample security for the two main rights of civil 
society. From the aera, therefore, of King John's 
charter, it must have been a clear principle of 
our constitution, that no man can be detained in 
prison without trial. Whether courts of justice 
framed the writ of Habeas Corpus in conformity 
to the spirit of this clause, or found it already in 
their register, it became from that aera the right of 



CHAP. 
VIII. 

PART 11. 



ENGLISH 
CONST. 



* Nisi per legale judicium pa- 
rium suorum, vel per legem terne. 
Several explanations nave been 
offered of tn6 alternative clause; 
which some have referred to judge- 
ment by default or demurrer; 
others to the process of attachment 
for contempt. Certainly there are 
many legal procedures besides trial 
by jury, through which a party's 
goods or person may be taken. 
But one may doubt, whether these 
were in contemplation of the 
fraraers of Masna Charta. In an 
entry of the charter of 1217 by a 
contemporary hand, preserved in a 
book in the town-clerk's office in 



London, called Liber Custumarum 
et Regum antiquorum, a various 
reading, et per legem terrae, oc- 
curs. Blackstone's Charters^ p. 42. 
And the word vel is so frequently 
used for et, that I am not wholly 
free from a suspicion, that it was 
so intended in this place. The 
meaning will be, tbttt no person 
shall be disseised, &c. except upon 
a lawful cause of action or inclict- 
ment, found bv the verdict of a 
jury. This really seems as good as 
any of the disjunctive interpret- 
ations ; but I do not offer it with 
much confidence. 
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CHAT, every subject to demand it. That writ, rendered 
PART n. *oore actively remedial by the statute of Charles II. 



u 



but founded upon the broad basis of Magna 
.cx>NST. Charta, is the principal bulwark of English 
liberty ; and if ever temporary circumstances, or 
the doubtful plea of political necessity, shall lead 
men to look on its denial with apathy, the most 
distingui^ing characteristic of our coiistituttoB 
will be effaced. 

As the clause recited above protects the subject 
from any absolute spoliation of his freehold rights^ 
so others restrain the excessive amercements which 
had an almost equally ruinous operation. The 
magnitude of his offence, by the 14th clause of 
Henry III/s charter, roust be the measure of his 
fine ; and in every case the cantenement (a word 
expressive of chattels necessary to each man's 
station, as the arms of a gentleman, the mercfaan*- 
dize of a trader, the plough and waggons of a 
peasant) was exempted from seizure. A provision 
was made in the charter of John, that no aid or 
escuage should be imposed, except in the three 
feudal cases of aid, without consent of parliament. 
And this was extended to aids paid by the city of 
Londoiv But the clause was omitted in the three 
charters granted by Henry IH., tlKWigh parlia- 
ment seem to have acted upon it in most part of 
his reign* It had however no reference to tallages 
imposed upon towns without their consent Four- 
score years were yet to elapse before the gieat 
principle of parliamentary taxation was explicitly 
and absolutely recognized. 
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A law which enacts that iustice shall neither be CMap. 

VlII 
Sold, denied nor delayed, stamps with infamy that p^^^ jj 



government under which it had become necessary. ^ 
But from the time of the charter, according to const. 
Madoji, the disgraceful perversions of right, which 
are upon record in the foils of the exchequer, 
became lesi^ frequent.* 

From this aera a new soul was infused into the state of tb« 
people of England. Her liberties, at the best ]4^^""j*j[|[ 
long in abeyance, became a tangible possession, 
and those indefinite aspirations for the laws of 
Edward the Confessor were changed into a steady 
regtird fof the Great Charter. Pass but from the 
history of Roger de Hoveden to that of Matthew 
Pari9> from the second Henry to the third, and 
judge whether the victorious struggle had not 
excited an energy of public spirit to which the 
nation was before a stranger. The strong man, in 
the sublime language of Milton, was aroused from 
steep, and shook his invincible locks. Tyranny 
indeed and injustice will by alt historians, not a!)- 
solutely servile, be noted with moral reprobation ; 
but never shati we find in the English writers of 
the twelfth century that assertion of positive and 
national rights which distinguishes those of the 
next age, and particularly the monk of St. Albany's. 
From his prolix history we may collect three 
material propositions as to the state of the English 
constitution during the long reign of Henry 111. ; j 
a prince to whom the epithet of worthless seems 

• Hist, of Exchequer, c. 12. 
G G 2 
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CHAP, best applicable; and who, without committing 
any flagrant crimes, was at once insincere, ill- 
judging and pusillanimous. The intervention of 

^cSisf? such a reign was a very fortunate circumstance 
for public liberty; which might possibly have 
been crushed in its infancy, if an Edward had 
immediately succeeded to the throne of John. 

1. The Great Charter was always considered as 
a fundamental law. But yet it was supposed to 
acquire additional security by frequent confirm- 
ation. This it received, with some not inconsider- 
able variation, in the first, second, and ninth years 
of Henry's reign. The last of these is in our pre- 
sent statute-book, and has never received any 
alterations; but Sir E. Coke reckons thirty-two 
instances wherein it has been solemnly ratified. 
Several of these were during the reign of Hen- 
ry III., and were invariably purchased by the grant 
of a subsidy.* This prudent accommodation of 
parliament to the circumstances of their age not 
only made the law itself appear more inviolable, 
but established that correspondence between sup- 
ply and redress, which for some centuries was the 
balance-spring of our constitution. The charter 
indeed was often -grossly violated by their adminis- 
tration. Even Hubert de Burgh, of whom history 
speaks more favourably than of Henry's later 
favourites, though a faithful servant of the crown, 
seems, as is too often the case with such men, to 
have thought the king's honour and interest con- 

♦ Matt. Paris, p. 272. 
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cerned in maintaining an unlimited prerogative.* chap. 
The government was however much worse ad- p^rth 
ministered after his fall. From the great difficulty ^^ — y — ' 
of compelling the king to observe the boundaries ^cJwsl!^ 
of law, the English clergy, to whom we are much 
indebted for their zeal in behalf of liberty during 
this reign, devised means of binding his con- 
science, and terrifying his imagination by religious 
sanctions. The solemn excommunication, accom- 
panied with the most awful threats, pronounced 
against the violators of Magna Charta, is well 
known from our common histories. The king 
was a party to this ceremony, and swore to ob- 
serve the charter. But Henry III., though a very 
devout person, had his own notions as to the 
validity of an oath that affected his power, and 
indeed passed his life in a series of perjuries. Ac- 
cording to the creed of that age, a papal dispens- 
ation might annul any prior engagement ; and he 
was generally on sufficiently good terms with 
Rome to obtain such an indulgence. 

2. Though the prohibition of levying aids or 
escuages without consent of parliament had been 
omitted in all Henry^s charters, an omission for 
which we cannot assign any other motive than 
the disposition of his ministers to get rid of that 
restriction, yet neither one nor the other seem in 
fact to have been exacted at discretion throughout 
his reign. On the contrary, the barons frequently 
refused the aids, or rather subsidies, which his 

♦ M. Paris, p. 284. 
G G 3 
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CHAP, piodigality was always demanding. Indeed it 
PART II. ^^^1^ probably have been impossible for the 
^ — , — * l^ing, however frugal, stripped as b^ was of so 
^cwst" many lucrative though oppressive prerogatives by 
the Great Charter, to support the expenditure of 
government from his own resources. Tallages 
on his demesnes, and especially on the rich and 
ill-affected city of London, he imposed without 
scruple ; but it does not appear that be ever pre* 
tended to a right of general taxation. We may 
therefore take it for granted, that the clause in 
John's charter, though not expressly renewed, 
was still considered a3 of binding force. The 
king was often put to great inconvenience by the 
refusal of supply ; and at one time was reduced 
to sell his plate and jewels, which the citizens of 
London buying, he was provoked to exclaim with 
envious spite against their riches, which he had 
not been able to exhaust.* 

3. The power of granting money must of course 
imply the power of withholding it ; yet this has 
sometimes be^n little more than a nominal privi- 
lege. But in this reign the English parliament 
exercised their right of refusal, or, what was 
much better, of conditional assent. Great dis- 
content was expressed at the demand of a subsidy 
in 1237 i and the king alledging that he had ex- 
pended a great deal of money on his sister's mar- 
riage with the emperor, and also upon his own, 
the barons answered, that he had not taken their 

« M. Paris» p. 650. 
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advice in those afiairs, nor ought they to share chap« 
the punishment of acts of imprudence they had partil 
not committed.* In 1S41, a subsidy having been 
demanded for the war in Poitou, the barons drew 
up a remonstrance, enumerating all tlie grants 
they had made on former occasions, but always 
on condition that the imposition should not be 
turned into precedent. Their last subsidy, it ap- 
pears, had been paid into the hands of four barons, 
who were to expend it at their discretion for the 
benefit of the king and kingdom t ; an early in* 
stance of parliamentary controul over public ex- 
penditure. On a similar demand in 1^44, the 
king was answered by complaints against the vio- 
lation of the charter, the waste of former subsi- 
dies, and the mal-administration of his servants, f 
Finally, the barons positively refused any money j 
and he extorted 1500 marks from the city of Lon- 
don. Some years afterwards they declared their 
readiness to burthen themselves more than ever, 
if they could secure the observance of the charter ; 
and requested that the Justiciary, Chancellor, and 
Treasurer might be appointed with consent of 
parliament, according, as they asserted, to ancient 
custom, and might hold their offices during good 
behaviour. § 

* Quod hsc omnia sine consilio dicam impcidentissfane, ilnxiliuiit 

fidelium suoroni faceraf, nee de* pecnniare ab iis iteriim postularet, 

buerant ewe pwam pardcipefl, qiii toties laesi et illusi, contradizerunC 

faerant a eulp& immttnes. p. 367. ei unanimiter et imo ore in ikcie. 
4 Id, p. 515. § De communi consilio tegtdf 

^ Id. p. 5$3, 572. Matthew sicut ab antiquo consuetnm et 

Paris's laagnage is particularly un^ justum. p. 77S. This was not so 

courtly : rex cum instantissime, ne gneat an encroachment as it ffi^f . 

Q G 4f 
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Forty years of mutual dissatisfaction had elapsed, 
when a signal act of Henry's improvidence brought 
on a crisis which endangered his throne. Inno- 
cent IV., out of mere animosity against the family 
of Frederic II., left no means untried to raise 
up a competitor for the crown of Naples, which 
Manfred had occupied. Richard earl of Cornwall 
having been prudent enough to decline this spe- 
culation, the pope offered to support Henry's 
second son, Prince Edmund. Tempted by such 
a prospect, the silly king involved himself in irre- 
trievable embarrassments by prosecuting an enter- 
prize which could not possibly be advantageous to 
England, and upon which he entered without the 
advice of his parliament. Destitute himself of 
money, he was compelled to throw the expense 
of this new crusade upon the pope ; but the assist- 
ance of Rome was never gratuitous, and Henry 
actually pledged his kingdom for the money which 
she might expend in a war for her advantage and 
his own.* He did not even want the effrontery 



appear. Ralph de Neville, bishop 
of Chichester, had been made 
Chancellor in 1223, assensu totius 
regni i itaque scilicet ut non depo- 
neretur ab ejus sigilli custodid nisi 
totius regni ordinante consensu et 
consilio. p. 266. Accordinglv, the 
king demanding the great seal from 
him in 1236, he refused to give it 
up, alledging that having received 
it in the general council of the 
kingdom, he could not resign it 
without the same authority, p. 363. 
And the parUament of 1248 com- 
plained that the king had not fol- 



lowed the steps of his predecessors 
in appointing these three great 
officers by their consent, p. 646. 
What had been in fact the practice 
of former kings, I do not know ; 
but it is not likely to have been 
such as they represent. Henry, 
however, had named the arch- 
bishop of York to the regency of 
the kingdom during his absence 
beyond sea in 1242, de consilio 
omnium comitum et baronum nos- 
trorum et omnium fidelium nostro- 
rum. — Rymer, t. i. p. 400. 
• p. 771. 
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to tell parliament in 1257, introducing his son chap. 
Edmund as king of Sicily, that they were bound partii. 
for the repayment of 14,000 marks with interest ' — ^— -' 
The pope had also, in furtherance of the Neapo- const. 
litan project, conferred upon Henry the tithes of 
all benefices in England, as well as the first fruits 
of such as should be vacant.* Such a concession 
drew upon the king the implacable resentment of 
his clergy, already complaining of the cowardice 
or connivance that had during all his reign ex- 
posed them to the shameless exactions of Rome. 
Henry had now indeed cause to regret his preci- 
pitancy. Alexander IV., the reigning pontiff, 
threatened him not only with a revocation of the 
grant to his son, but with an excommunication 
and general interdict, if the money advanced on 
his account should not be immediately repaid t, 
and a Roman agent explained the demand to a 
parliament assembled at London. The sum re^ 
quired was so enormous, we are told, that it struck 
all the hearers with astonishment and horror. The 
nobility of the realm were indignant to think that 
one man's supine folly should thus bring them to 
ruin.1: Who can deny that measures beyond the 
ordinary course of the constitution were necessary 

* p.813. ^ t Quantit&s pecuniae ad tantani 

f Kymer, t.i. p. 632, This in- ascendit summam, ut stuporem 

auspicious negociation for Sicily, simul et horroreni in auribus gene-^ 

T?hich is not altogether unh'ke that raret audientium. Doluit igitur 

of James I. about the Spanish nobilitas regni, se unius honiinis 

match, in its folly, bad success, ita confuucu supina simplicitatc. 

and the dissatisfaction it occa- M. Paris, p. 827. 
sioned at home, receives a good 
dciil of illustration from documents 
in Rymer*8 collection. 
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^^^^' Accordingly, the barons insisted, that twenty-four 



persons should be nominated, half by the king^ 
'^S^? and half by themselves, to reform the sUte of the 
kingdom. These were appointed on the meeting 
of the parliament at Oxford^ after a prorogation. 

The seven years that followed are a revolu- 
tionary period, the events of which we do not 
find satisfactorily explained by the historians of 
the time** A king, divested of prerogatives by 
his people, soon appears even to tliemselves an 
injured party. And, as the baronial oligarchy 
acted with that arbitrary temper which is never 
pardoned in a government that has an air of usurp- 
ation about it, the royalists began to gain ground, 
chiefly through the defection of some who had 
joined in the original limitations imposed on tiie 
crown, usually called the provisions of Oxford. 
An ambitious man, confident in his talents and 
popularity, ventured to display too marked a su- 
periority above his fellows in the same cause. 
But neither his character, nor the battles of Lewes 
and Evesham fall stricdy within the limits of a 
constitutional history. It is however important 
to observe, that, even in the moment of success^ 
Henry III. did not presume to revoke any part of 
the Great Charter. His victory had been achieved 
by the arms of the English nobility, who had, 

• The best account of the pro* Oale.xv. Scriptores. p. 407. Many 
visions of Oxford in 1 260 and the of these provisions were afterwardla 
circumstances connected with them enacted in the statute of Marie- 
is found in the Burton Annals. 2 bridge. 
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generally speaking, concurred in the former roea- chap. 
sures against his government, and whose oppo« p^rtil 
sition to the Earl of Leicester's usurpation was ^— * — ' 
compatible with a steady attachment to constU const. 
tutional liberty.* 

The opinions of eminent lawyers are undoubt- Jj^^e^plS?* 
edly, where legislative or judicial authorities fail, ^^% 
the best evidence that can be adduced in consti- ^^^'^ 
tutional history. It will therefore be satisfactcny 
to select a few passages from Bracton, himself a 
judge at the end of Henry IIL*s reign, by which 
the limitations. of prerogative by law will clearly 
appear to have been fully established. " The 
kingj'* says he, " must not be subject to any roan, 
but to God and the law ; for the law makes him 
king. Let the king therefore give to the law 
what the law gives to him, dominion and power ; 
for there is no king where will and not law bears 
rule.'*t "The king (in another place) can do 
nothing on earth, being the minister of God, but 
what he can do by law ; nor is what is said (in 
the Pandects) any objection, that whatever the 
prince pleases shall be law ; because by the words 
that follow in that text it appears to design not 
any mere will of the prince, but that which is esta.* 
blished by the advice of his counsellors, the king 
giving his authority, and deliberation being had 



* The earl of GloceRter, whose per regQum euiuo, eft at pronusBii 

personal quarrel with Montfort sibi apud Evesbun de facto com* 

had overthrown the baronial oli- pleret. Matt. Paris, p. S6(Xi 

garchy, wrote to the king in 1267, f 1. L c. 8, 
ut provisiones Oxonise teneri faciat 
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CHAP. Upon it*'* Tliis passage is undoubtedly a misre- 
FARTii. presentation of the famous lex regia, which has 



V. 



ever been interpreted to convey the unlimited 
CONST, power of the people to their emperors, t But the 
very circumstance of so perverted a gloss put upon 
this text is a proof that no other doctrine could 
be admitted in the law of England. In another 
passage, Bmcton reckons as superior to the king, 
" not only God and the law, by which he is made 
king, but his court of earls and barons ; for the 
former (comites) are so styled as associates of the 
king, and whoever has an associate, has a mastert; 
so that if the king were without a bridle, that is, 
the law, they ought to put a bridle upon him.'*§ 
Several other passages in Bracton might be pro- 
duced to the same import; but these are suffi- 
cient to demonstrate the important fact, that how- 
ever extensive or even indefinite might be the 
royal prerogative in the days of Henry III-, the 
law was already its superior, itself but made part 
of the law, and was incompetent to overthrow it 
It is true, that in this very reign the practice of 
dispensing with statutes by a non-obstante was 
introduced, in imitation of the papal dispensations. || 
But this prerogative could only be exerted within 
certain limits, and however pernicious it may be 
justly thought, was, when thus understood and 

* 1. iii. c. 9. These words are others must be in some degree re- 

nearly copied from Glanvil's intro- strained by them ; but it is ill ex- 

duction to his treatise. pressed. 

+ See Sclden ad Fletam, p. 1046. § I. ii. c. 1 6. 

I This means, I suppose, that || M< Paris, p. 701. 

he who acts with the consent of 
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defined, not, stricdy speaking, incompatible with 
the legislative sovereignty of parliament. 

In conformity with the system of France and 
other feudal countries, there was one standing 
council, which assisted the kings of England in JheKiog'* 
the collection and management of their revenue, 
the administration of justice to suitors, and the 
dispatch of all public business. This was styled 
the King's Court, and held in his palace, or where- 
ever he was personally present. It was composed 
of the great officers; the chief justiciary* ; the 
chancellor, the constable, marshal, chamberlain, 
steward, and treasurer, with any others whom the 
king might appoint. Of this great court there 



• The Chief Justiciary was the 
greatest subject in England. Be- 
sides presiding in the king's court, 
and in the Exchequer, he was ori- 
ginally, Iw virtue of his office, the 
regent of the kingdom during the 
absence of the sovereign; which, 
till the loss of Normandy, occurred 
very frequently. Writs, at such 
times, ran in (ils name, and were 
tested by him. Madox, Hist, of 
Excheq. p. 16. His appointment 
upon these temporary occasions, 
was expressed, ad custodiendum 
loco nostro terram nostram Angliae 
et pacem regni nostri ; and all per- 
sons were enjoined to obey nim 
tanquam justitiario nostro. Ry- 
mer, t.i. p. 181. Sometimes, how- 
ever, the king issued his own writ 
de ultra mare. The first time when 
the dignity of this office was impair- 
ed was at the death of John, when 
the justiciary, Hubert de Burgh, 
being besieged in Dover Castle, 
those who proclaimed Henry Hf. 
at Glocester, constituted the earl 



of Pembroke governor of tl»e 
king and kingdom, Hubert still 
retaining his office. This is erro- 
neously stated by Matthew Paris, 
who has misled Spelman in his 
Glossary; but the truth appears 
from Hubert's answer to the arti- 
cles of charge against him, and 
from a record in Madox's Hist, of 
Exch. c. 21. note A, wherein the 
earl of Pembroke is named rector 
regis et regni, and Hubert de Burgh 
justiciary. In 1241, the arch- 
bishop of York was appointed to 
the r^ency during Henry's absence 
in Poitou, without the title of jus- 
ticiary. Rymer, t.i. p. 410. Still 
the office was so considerable, that 
the barons who met in the Oxford 
parliament of 1258 insisted, that 
the justiciary should be annually 
chosen with their approbation. 
But the subsequent successes of 
Henry prevented this beine esta- 
blished; and Edward I. disconti- 
nued the office altogether. 



4fte stATfi OP ^vroph 

€HA^. was, as it seems, from the beginning, a particulaf 

FART n. l^"^ch> ^ which all matters relating to the re- 

^ - y ■ ^ venue were exdusively transacted. This, though 

^S5S? composed of the same persons, yet being held m 

^arf£ ^ different part of the palace, and for different 

*"«'• business, was distinguished from the king^s court 

by the name of the Exchequer ; a separation which 

became complete, when civil pleas were decided 

and judgements recorded in this second court* 

It is probable, that in the age next after the 
conquest few causes in which the crown had no 
interest, were carried before the royal tribunals ; 
cveiyman finding a readier course of justice in 
the manor or county to which he belonged.t But, 
by degrees, this supreme jurisdiction became 
more familiar ; and as it seemed less liable to par- 
tiality or intimidation than the provincial courts, 
suitors grew willing to submit to its expensiveness 
and inconvenience. It was obviously the interest 
of the king's court to give such equity and steadi- 
ness to its decisions as might encourage this dis- 
position* Nothing could be more advantageous 
to the king's authority, nor, what perhaps was 
more immediately regarded, to his revenue ; since 
a fine was always paid for leave to plead in his 
court, or to remove thither a cause commenced 

* For every thing that can be by Richard bishop of Ely, tbou^ 

known about the Curia Regis, and commonly ascribed to Geiraee of 

especially this branch of it^ the Tilbury. This treatise he will find 

student of our constitutional his- subjoined to Madox's work. 

Cory should have recourse to f Omnis causa terminetur co- 

Madox*s History ofthe Exchequer, mitatu, vel hundredo, vel halimoto 

and to Che Dialers de Scaccario, socam habentium. Leges Hear. I. 

written in the tune of Henry IL c. 9. 
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below. But because few, comparatively speak- char 
ing, could have recourse to so distant a tribunal fAKTii. 
as that of the king*s court, and perhaps also on ^ » " ^ 
account of the attachment which the English felt comst. 
to their ancient right of trial by the neighbouring 
freeholders, Henry II. established itinerant jus- institution 
tices, to decide civU and criminal pleas within of "»>««• 
each county.* This excellent institution is re- 
ferred by some to the twenty-second year of that 
prince ; but Madox traces it seveml years higher.t 
We have owed to it the uniformity of our common 
law, which would otherwise have been split, like 
that of France, into a multitude of local customs ; 
and we &till owe to it the assurance, which is felt 
by the poorest and most remote inlrabitaf^t of Eng- 
land, that his right is weighed by the same incor* 
rupt and acute understanding, upon which the 
decision of the highest questions is reposed. The 
justices of assize seem originally to have gone 
their circuits annually ; and as part of their duty 
was to set tallages upon royal towns, and superm- 
ten<J tlie collection of the revenne, we may be 
ceiiain that there could be no long interval. This 
annual visitation was expressly confirmed by the 
twelfth section of Magna Chai*ta, which provides 
alsoj, that no assize of novel disseisin, or mort d'an- 
cestor^ should be taken except in the shire where 
the lands in controversy lay. Hence this clause 



* Dtalogus de Scaccario, p. 3& in iinkatioo of Louis VI. who half 

f Hist, of Exchequer, c. iii. a ceatury before had intiodaced a 

Lord LyttlctDix thinks that this, in- amilar regulation in his dominions^ 

Btitution may have been adopted WaL of Henvy II. vol', iii. p. 906« 
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CHAP, stood opposed on the one hand to the encroach- 
PART^i ^^^^ of the king*s court, which might otherwise, 
V y 'f by drawing pleas of land to itself, have defeated 
^nJt" the suitor's right to a jur}' from the vicinage ; and 
on the other, to those of the feudal aristocracy, 
who hated any interference of the crown to chas- 
tise their violations of law, or controul their own 
jurisdiction. Accordingly, while the confederacy 
of. barons against Henry III. was in its full power, 
an attempt was made to prevent the regular circuits 
of the judges.* 
TTiecoart Louff after the separation of the exchequer from 

of Common or i 

the king's court, another branch was detached for 
the decision of private suits. This had its begin- 
ning, in Madox's opinion, as early as the reign of 
Richard 1. 1 But it was completely established by 
Magna Charta. " Common Pleas," it is said in the 
fourteenth clause, " shall not follow our court, but 
be held in some certain place.** Thus was formed 
the Court of Common Bench at Westminster, with 
full and, strictly speaking, exclusive jurisdiction 
over all civil disputes, where neither the king's 
interest, nor any matter savouring of a criminal 

* Justiciarii re^is Anglise, qui chief justiciar}' of England might 

dicuntur itineris, missi Herfordiam, preside in the two courts, as well 

pro suo exequeudo officio repellun- as in the exchequer. After the 

tur, allegantibus his aui regi adver- erection of the Common Bench, 

sabantur, ipsos contra formam pro- the style of the superior court be- 

visionum Oxoniae nuper factarum gan to alter. It ceased by degrees 

venisse. Chron. Nic Trivet. A.D. to be called the king's court. 

1260. I forget where I found this Pleas were said to be held coram 

quotation. rege, or coram rege ubicunque 

f Hist, of Exchequer, c. 19. fuerit. And thus the court of king's 

Justices of the bench are men- bench was formed out of the re- 

tioned several years before Magna mains of the ancient curia regis. 
Charta. But Madox thinks the 
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hature was concerned. For of such disputes nei- chap* 

VIIL 

ther the court of king's bench, nor that of exche- p^^rp ^j^ 
quer, can take cognizance, except by means of a \ v "^ 
legal fiction, which, in the one case, supposes an const. 
act of force, and, in the other, a debt to the crown. 

The principal officers of state, who had originally J}f]aj5^^^. 
been effective members of the king's court, began ™*»'» '^^^ 
to withdraw from it, after this separation into three 
courts of justice, and left their places to regular 
lawyers; though the treasurer and chancellor of 
the exchequer have still seats on the equity side 
of that court, a vestige of its ancient constitution. 
It would indeed have been difficult for men bred 
in camps or palaces to fulfil the ordinary functions 
of judicature, under such a system of law as had 
grown up in England. The rules of legal decision, 
among a rude people, are always very simple ; not 
serving much to guide, far less to controul, the 
feelings of natural equity. Such were those which 
prevailed among the Anglo-Saxons ; requiring no 
subtler intellect, or deeper learning, than the earl 
. or sheriff^ at the head of his county-court might be 
expected to possess. But a great change was 
wrought in about a century after the conquest. 
Our English lawyers, prone to magnify the anti- 
quity, like the other merits of their system, are 
apt to carry up the date of the common law, till, 
like the pedigree of an illustrious family, it loses 
itself in the obscurity of ancient time. Even Sir 
Matthew Hale does not hesitate to say, that its 
origin is as undiscoverable as that of Nile. But 
though some features of the common law may be 

VOL. II. H H 
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CHAP, difltinguishable in Saxon times, while our limited 
PART II ^^wl^^g^ prevents us from assigning many of its 
^ — , — ' peculiarities to any determinable period, yet the 
^^t!^ general character and most essential parts of the 
system were of much later growth. The laws of 
die Anglo-Saxon kings, Madox truly observes, 
are as different from those collected by Glanvil as 
the laws of two different nations. The pecuniary 
compositions for crimes, especially for homicide, 
which run through the Anglo-Saxon code down 
to tlie laws ascribed to Henry I.*, are not m^i- 
tioned by Glanvil. Death seems to have been the 
regular punishment of murder, as well as robbery. 
Though the investigation by means of ordeal was 
not disused in his time t, yet trial by combat, of 
which we find no instance before the conquest, 
was evidently preferred. Under the Saxon go- 
vernment, suits appear to have commenced, even 
before the king, by verbal or written complaint j 
at least, no trace remains of the oiighial writ, the 
foundation of our civil procedure, t The descent 
of lands before the conquest was according to the 
custom of gavelkind, or equal partition among the 
children § ; in the age of Henry I. the eldest son 



• C. 70. diet of a Juiy. If they escaped in 

4* A citizen of London, suspect- this pufgatiOD, yet, in cases of 

ed of murder, having failed in the murder, they were banished the 

ordeal of cold water, was hanged realm. Wilkins, Leges Anglo- 

by order of Henry IL, thoi^h he Saxon, p. 330. Ordeals were abo- 

offered 500 marks to save his life, lished about the beginning of 

Hoveden, p. 566. It appears as if Henry IIL's reign, 

the ordeal were permitted to per- t Hickes, Dissert. Epistol. p. 8. 

sons already convicted by the ver- $ Leges Goliehni, p. 225* 
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look the pdndpal fief to his own share ^ ; in that chap. 
of Glan^ he inberited all the lands held by partil 
joiight sa^ee ; but the descent of socage lands ^ — y — ^ 
dcf^ended on the particular custom of the estate, ^c^sl!^ 
By ^e Saxon laws, upon the death of the son 
without issue, the father Inherited t j by our com- 
ff&on law, he is absolutely, and in every case, ex- 
(duded. Lands were, in general, devisable by 
testan^Bt before the conqueat; but not in the 
*ime of Hei>ry 11,^ exc^ by particular custom, 
^bese are sufficient samples of the differences 
(between our Saxon and Norman jurisprudence.; 
but tbe distinct character of the two will strike 
moce forcibly every one who peruses successively 
the laws published by Wilkins, and the treatise 
ascribed to Glanvil. The former resemble the 
barbaric codes of the continent, and the capitula- 
ries xif Charlemagne and his family, minute to an 
excess in apportioning punishments, but sparii^ 
rand indefinite in treating of civil rights ; whUe the 
either, copious, discriminating and technical, dis- 
;plays the characteristics^ as well as unfolds the 
principles of >English law. It is difficult to assent 
rfmy thing decisively as to the .period between the 
conquest and the reign of Henry II., whiqh pre- 
sents fewer materials for legal history than the 
preceding age ; but the treatise denominated the 
Laws o£ Henry I., compiled ^t the soonest about 
the end of Stephen's re^ t, bears so much of a 



* Xeges Henr. I. c. 70. quoted in this treatise, whicii was 

Tbe decretum of Chratian is 

H H 2 



t ^^' ^ ^ . . ^^^ published in Italy till 1151. 
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CHAP. Saxon character, that I should be inclined to as- 

PART II ^ri^^ ^^^ present common law to a date, so far as 

^^ — V — ' it is capable of any date, not much antecedent to 

^cSJst" the publication of Glanvii,* At the same time, 

since no kind of evidence attests any sudden and 

radical change in the jurisprudence of England, 

the question must be considered as left in great 

obscurity. Perhaps it might be reasonable to 

conjecture, that the treatise called Leges Henrici 

Primi contains the ancient usages still prevailing 

in the inferior jurisdictions, and that of Glanvil 

the rules established by the Norman lawyers of 

the king's court, which would of course acquire a 

general recognition and efficacy, in consequence 

of the institution of justices holding their assizes 

periodically throughout the country. 

chanicter The Capacity of deciding legal controversies 

Siilhlili?.' ^^ ^^^ ^^"y *^ ^^ found in men, who had de- 
voted themselves to that peculiar study; and a 
race of such men arose, whose eagerness and even 
enthusiasm in the profession of the law were sti- 
mulated by the self-complacency of intellectual 
dexterity in threading its intricate and thorny 
mazes. The Normans are noted in their own 
country for a shrewd and litigious temper, which 
may have given a character to our courts of justice 
in early times. Something too of that excessive 
subtlety, and that preference of technical to ra- 
tional principles, which runs through our system, 

* Madox,HistofExch. p. 122. posing that GlanTil was not the 
edit. 1711. Lord Lyttleton, vol. ii. author of this treatise, but some 
p. 267. has given reasons for sup- clerk under his direction. 
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may be imputed to the scholastic philosophy, which chap. 
was in vogue during the same period, and is marked p^j^,^, j^ 
by the same features. But we have just reason to ^ — .— ' 
boast of the leading causes of these defects ; an const. 
adherence to fixed rules, and a jealousy of judicial 
discretion, which have in no country, I believe, 
been carried to such a length. Hence precedents 
of adjudged cases, becoming authorities for the 
foture, have been constantly noted, and form 
indeed almost the sole ground of argument in 
questions of mere law. But these authorities being^ 
frequently unreasonable and inconsistent, partly 
from the infirmity of all human reason, partly from 
the imperfect manner in which a number of un- 
warranted and incorrect reporters have handed 
them down, later judges grew anxious to elude by 
impalpable distinctions what they did not venture 
to overturn. In some instances, this evasive skill 
has been applied to acts of the legislature. Those 
who are moderately conversant with the history of 
our law will easily trace other circumstances that 
have co-operated in producing that technical and 
subtle system, which regulates the course of real 
property. For as that formed almost the whole of 
our ancient jurisprudence, it is there that we must 
seek its original character. But much of the same 
spirit pervades every part of the law. No tribunals 
of a civilized people ever borrowed so little, even 
of illustration, from the writings of philosophers, 
or from the institutions of other countries. Hence 
law has been studied, in general, rather as an art 
than a science, with more solicitude to know its. 

H H 3 
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CHAP, rules and distinctions, than to perceive their appli^ 
PART n ^**^^ *^ *^* ^^^ which all rules of law ought to 
^^-^ — f have been established, the maintenance of public 
^^^st" and private rights. Nor is there any reading 
more jejune and unprofitable to a philosophical 
mind than that of our ancient law-books. Later 
times have introduced other inconveniences, till 
the vast extent and multiplicity of our laws have 
become a practical evil of serious importance, and 
an evil which, between the timidity of the le^sla- 
ture on the one hand, and the selfish views of 
practitioners on the other, is likely to reach, in no 
long period, an intolerable excess. Deterred by 
an interested clamour against innovation from 
abrogating what is useless, simplifying what is 
complex, or determining what is doubtful, and al« 
ways more inclined to stave off an immediate diffi- 
culty by some patch- work scheme of modifications 
and suspensions, than to consult for posterity in 
the comprehensive spirit of legal philosophy, we 
accumulate statute upon statute, and precedent 
upon precedent, till no industry can acquire, nor 
any intellect digest the mass of learning that 
grows upon the panting student ; and our juris* 
prudence seems not unlikely to be simplified in the 
worst and least honourable manner, a tacit c^ee- 
ment of ignorance among its professors. Much 
indeed has already gone into desuetude within the 
last century, and is known only as an occult science 
by a small number of adepts. We are thus gra- 
dually approaching the crisis of a necessary reform- 
ation^ when our laws, like those of Rome, must 
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be cast into the crucible. It would be a disgrace 
to the nineteenth century, if England could not 
fuid her Tribonian.* 

This establishment of a legal system, which 
must be considered as complete at the end of 
Henry III/s reign, when the unwritten usages of 
the <;ommon law as well as the forms and prece* 
dents of the courts were digested into the great 
work of Bracton, might, in some respects, conduce 
to the security of public freedom. For, however 
highly the prerogative might be strained, it was 
incorporated with the law, and treated with the 
same distinguishing and argumentative subtlety 
as every other part of it. Whatever things, there- 
fore, it was asserted, that the kings might do, it was 



CHAP* 

VIII. 
PART II. 

^ * ' 

ENGLISH 
CONST,. 



♦ Whitfilocke, just after the Re- 
storation, complains that *' Now 
the volume of our statutes is grown 
or swelled to a great bigness/^ The 
volume! What would he have 
said to the monstrous birth of a 
volume triennially, filled with laws 
professing to be the deliberate 
work of the legislature, which every 
subject is supposed to read, re- 
member, and understand ! The ex- 
cellent sense of the following sen- 
tences firom the same passage may 
well excuse me from quoting them, 
and, perhaps, in this 1^ of bigoted 
averseness to innovation, I have 
need of some apology for what I 
have ventured to say in the text. 
" I remember the opinion of a wise 
and learned statesman and lawyer 
(the Chancellor Oxenstiem) that 
multiplicity of written laws do but 
distract the judges, and render the 
law less certain; that where the 
law sets due and clear bounds be- 



twixt the prerogative royal, and 
the rights of the people, and gives 
remedy in private causes, there 
needs no more laws to be in- 
creased ; for thereby liti^tion will 
be increased likewise. It were a 
work worthy of a paritament, and 
cannot be done otherwise, to cause 
a review of all our statutes, to repeal 
such as they shall judge inconve- 
nient to remain in force ; to con- 
firm those which they shall think 
fit to stand, and those several star 
tutes which are confused, some 
repugnant to others, many touchy 
ing the same matters, to be reduced 
into certainty, sdl of one subject 
into one statute, that perspicuity 
and clearness may appear m our 
written laws, which at this day 
few students or sages can find in 
them.*' Whitelocke's Commentary 
on Parliamentary Writ, vol. 1. 
p. 409. 
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CHAP, a necessary implication, that there were other 
PART n things which he could not do ; else it were vain 
^ V ^ to specify the former. It is not meant to press 
^(SmJst" this too for; since undoubtedly the bias of lawyers 
towards the prerogative was sometimes too dis- 
cernible. But the sweeping maxims of absolute 
power, which servile judges and churchmen taught 
the Tudor and Stuast princes, seem to have made 
no progress under the Plantagenet line. 
Hereditary Whatcvcr mav bc thought of the effect which 
SSShS' *"® study of the law had upon the nghts of the 
subject, it conduced materially to the security of 
good order by ascertaining the hereditary succes- 
sion of the crown. . Five kings, out of seven that 
followed William the Conqueror, were usurpers, 
according at least to modem notions. Of these, 
Stephen alone encountered any serious opposition 
upon that ground ; and with respect to him, it 
must be remembered that all the barons, himself 
included, had solemnly sworn to maintain the suc- 
cession of Matilda. Henry II. procured a parlia- 
mentary settlement of the crown upon his eldest 
and second sons ; a strong presumption that their 
hereditary right was not absolutely secure,* A 
mixed notion of right and choice in fact prevailed 
as to the succession of every European monarchy* 
The coronation oath and the form of popular con- 
sent then required were considered as more mate- 
rial, at least to. perfect a title, than we deem them 
at present. They gave seisin, as it were, of the 

* Lyttleton, vol, ii. p. 14. 
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crown, and, in cases of disputed pretensions, had chap. 
a sort of judicial efficacy. The Chronicle of Dun- p^j^^^ \j 
staple says, concerning Richard I., that he was ' — . — ' 
" elevated to the throne by hereditary right, after ^clwsf" 
a solemn election by the clergy and people * : " 
words that indicate the current principles of that 
age. It is to be observed, however, that Richard 
took upon him the exercise of royal prerogatives, 
without waiting for his coronation.t The succes- 
sion of John has certainly passed in modem times 
for an usurpation. I do not find that it was con- 
sidered as such by his own contemporaries on this 
side of the channel. The question of inheritance 
between an" uncle and the son of his deceased 
elder brother was yet unsettled, as we learn from 
Glanvil, even in private succession.^ In the case 
of sovereignties, which were sometimes contended 
to require different rules from ordinary patrimonies, 
it was, and continued long to be, the most uncer- 
tain point in public law. John's pretensions to 
the crown might therefore be such as the English 
were justified in admitting, especially as his rever- 
sionary tide seems to have been acknowledged in 
the reign of his brother Richard. § If indeed we 
may place reliance on Matthew Paris, Archbishop 
Hubert, on this occasion, declared in the most 
explicit terms that the crown was elective, giving 
even to the blood royal no other preference than 
their merit might challenge. II Carte rejects this 

* Littleton, vol.ii. p. 42. Hae- f GuL Nubrigensis, l.iv. c. 1. 

reditano jure promovendus in reg- t Glanvil, 1. vii. c. 3, 

num. post cleri et populi solennem Hovedeo, p. 702. 

elecdonem. t| p. 165. 
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CHAP, as a fiction of the histcman ; and it is certainly a 

PARTiL ^^^^^^ ^^ beyond the constitution, which, both 

^ i f before and after the conquest, had invariably 

^(^^ limited the throne to one royal stock, though not 

strictly to its nearest branch. In a charter of the 

first year of his reign, John caUs himself king, *'by 

hereditary right, and through the consent and 

&vour of the church and people."* 

It is deserving of remark, that during the re» 
hellions against this prince and his son Henry IIL, 
not a syllable was breathed in &vour of Eleanor, 
Arthur's sister, who, if the present rules of sue* 
cession had been established, was the undoubted 
heiress of his right. The barons chose rather to 
call in the aid of Louis, with scarcely a shade c£ 
title, though with much better means of maintain-, 
ing himself. One should think that men whose 
fitthers had been in the field for Matilda could 
make no difficulty about female succession. But 
I doubt whether, notwithstanding that precedent, 
the crown of England was universally acknow- 
ledged to be capable of descending to a female 
heir. Great averseness had been shewn by the 
nobility of Henry I. to his proposal of settling the 
kingdom on his daughter, t And from a remark* 
able passage which I shall produce in a note, it 
appears that even in the) reign of Edward III. the 
succession was supposed to be confined to the 
male line, t 

r< * Jure hsreditario, et modiante X '^^^ ^^ intimated by the treaty 
tarn cleri et populi consensu et made in 1339 for a marriage b^ 



favore. Gurdbn on Parliaments, tween the eldest son of Edw. III. 
p. 139. and the duke of Brabant's daugh- 

f Lyttleton> vol. i. p. 162. tcr. Edward therein promises. 
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At length about the middle of the thirteenth 
century, the lawyers applied to the crown the 
same strict principles of descent which regulate a 
private inheritance. Edward I. was proclaimed 
immediately upon his father's death, though ab- 
sent in Sicily. Something however of the old. 
principle may be traced in this proclamation, 
issued in his name by the guardians of the realm, 
where he asserts the crown of England ^' to have 
devolved upon him by hereditary succession and 
the will of his nobles. * These last words were 
omitted in the proclamation of Edward II. t; since 
whose time the crown has been absolutely here- 
ditary. The coronation oath, and the recognition 
of the people at that solemnity, are formalities 
which convey no right either to the sovereign or 
the people, though they may testify the duties of 
each. 



that if his son should die before, 
him, leaving male issue, he will 
procure the consent of his barons, 
nobles, and cities, (that is, of parlia^ 
ment ; nobles here meaning knights, 
if the word has anv distinct sense,) 
for such issue to inherit the king- 
dom ; and if he die leaving a 
daughter only, Edward or his neir 
shall make such provision for her 
as beloiun to the daughter of a 
king. Kymer, t. v. p. 1 14. It 
may be inferred from this instru- 
ment, that in Edward's intention, 
if not by the constitution, the Salic 
law was to rjesulate the succession 
of the English crown. This law, 
it must be remembered, he was 
compelled to admit in his claim on 
the kingdom ofFrance, though with 
a certam modification which gi^e 
a pretext of title to himself. 



CHAP. 

VIII. 

PART II. 



ENOUSH 
CONST. 



* Ad nos regni gubemaculum 
successione haereditaria, ac proce- 
rum regni voluntate, et fidelitate 
nobis praestita sit devolutum. Bra^ 
dy ( History of England, vol. ii. Ap- 
pendix, p. 1.) expounds procerum 
voluntate to mean willingness, not 
will; as much as to say, wey acted 
reactily and without command.— 
But in all probability it was in- 
tended to save the usual form of 
consent. 

f Rymer, t.iii. p. 1. Walsing- 
ham however asserts, that Edward 
II. ascended the throne non tarn 
jure hsereditario qu^ unanimi 
assensu procerum et magnatum. 
p. 95. Perhaps we should omit the 
word non, and he might intend to 
say, that the king had not only his 
hmditary title, but the free con- 
sent of his barons. 
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CHAP; 

Vlll. 

PART II. 



ENGLISH 
CONST. 

English 
^Dtry des- 
titute of ex- 
dosiTC pri- 
▼Ueges. 



I cannot conclude the present chap ter withou 
observing one most prominent and characteristic 
distinction between. the constitution of England 
and that of every other country in Europe; I 
mean, its refusal of civil privileges to the lower 
nobility, or those whom we denominate the gen- 
tly. In France, in Spain, in Germany, wherever 
in short we look, the appellations of nobleman 
and gentleman have been strictly synonymous. 
Those entitled to bear them by descent, by tenure 
of land, by office or royal creation, have formed 
a class distinguished by privileges inherent in their 
blood from ordinary freemen. Marriage with 
noble families, or the purchase of military fie&, or 
the participation of many civil offices were, more 
or less, interdicted to the commons of France and 
the empire. Of these restrictions, nothing, or 
next to nothing, was ever known in England* 
The law has never taken notice of gentlemen.* 
From the reign of Henry III. at least, the legal 
equality of all ranks below the peerage was, to 
every essential purpose, as complete as at present* 



* It is hardly worth while, even 
for the sake of obviating cavils, to 
notice as an exception die statute 
of 23 H. VI. c. 14. prohibiting the 
election of any who were not born 
gentlemen forknif hts of the shire. 
Much less should I have thought 
of noticing, if it had not been su^ 
gested as an objection, the provi- 
sion of the statute of Merton, that 
guardians in chivalry shall not 
marry their wards to villeins or 
burgesses^ to their disparagement. 
Wherever the distinctions of rank 
and property are felt in the cus- 
toms or society, such marriages 



will be deemed unequal; and i^ 
was to obviate the tyranny of feu* 
dal superiors, who compelled their 
wards to accept a mean alliance, 
or to forfeit its price, that this pro« 
vision of the statute was made. 
But this does not effect the pro- 
position I had maintained as to the 
legal equality of commoners, any 
more than a report of a Master in 
Chancery at the present day, that 
a proposed marriage for a ward 
of the court was unequal to what 
het station in societv appeared to 
claim, would invalidate the same 
proposition. 
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"Compare two writers nearly contemporary, Brae- chap. 
ton with Beaumanoir, and mark how the customs p^^^^ \^ 
of Endand are distinguishable in this respect. ^— — v — ' 
The Frenchman ranges the people under three const. 
divisions, the noble, the free, and the servile ; our 
-countryman has no generic class, but freedom and 
villenage. * No restraint seems ever to have lain 
upon marriage; nor have the children even of a 
peer been ever deemed to lose any privilege by his 
union with a commoner. The piurchase of lands 
held by knight-service was always open to all 
freemen. A few privileges indeed were confined 
to those who had received knighthood, t But, 
upon the whole, there was a virtual equality of 
rights among all the commoners of England. What 
is most particular is, that the peerage itself im- 
parts no privilege except to its actual possessor. 
In every other country, the descendants of nobles 
cannot but themselves be noble, because their 
nobility is the immediate consequence of their 
birth. But though we commonly say that the 
blood of a peer is ennobled, yet this expression 
seems hardly accurate, and fitter for heralds than 
lawyers; since in truth nothing confers nobility 
but the actual descent of a peerage. The sons 
of peers, as we well know, are commoners, and 
totally destitute of any legal right beyond a bar- 
ren precedence. 

There is no part, perhaps, of our constitution so 
admirable as this equality of civil rights ; this iso- 

* Beaumanoir, c. 45. Bracton, + See for these, Selden*s Titles 

1. i. c. 6. of Honour, vol. iii. p. 806. 
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CHAP. nomiOf which the phUosophers of ancient Greece 
PART iju only hoped to find in democratical government* 
^ — ^<— ^ From the beginning our law has be«i no respecter 
CONST. o£ persoDfl. It screens not the gentleman of 
ancient lineage from the judgement of an ordinary 
jury, nor from ignominious punishment It con^ 
fers not, it never did confer, those unjust immu- 
nities from public burthens, which the ^superior 
orders arrogated to themselves upon the ooiitinesrf;. 
Thus while the privileges of oiu* peers, as here- 
ditary legidators of a free peoj^, are inconifwr- 
^ly more valuable and dignified in their naitwo* 
they are far less invidious in their exercise than 
those of any other nobility in Europe. It is, I am 
firmly persuaded, to this peculiarly democratioal 
<:haracter of the Engjlish monarchy, that we are 
indebted for its long permanence, its regular im- 
provement, and its present vigour* It is a an- 
gular, a providential circumstance, that, in an age 
when the gradual march of ckvilLaation and com- 
merce was so little foreseen, our ancestors, de- 
viating from the usages of neighbouring countries, 
should, as if deliberately, have guarded against 
that expansive force, which, in bursting throng 
obstacles improvidently opposed, has scattered 
havoc over Europe. 
cwMetof This tendency to civil equality in the English 
law may, I think, be ascribed to several concur- 



the equality 



* 11x490c apx^*'* 't^Tov niv c. 80.) has put into the mouths of 

tsvofia icaXXiTov cx€i, ifrovofiiav, three Persian satraps, afler the 

says the advocate of democracy in murder of Smerdis ; a scene con- 

the discussion of forms of govern* ceived in the spirit of Comeille* 
ment which Herodotus (TImlia, 
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rent otuses. In the first place the feudal insd- chap. 



VIII. 
PART 11. 



V. 



ttttions were far less military in England than 
upon the continent From the time o£ Henry II. 
ihe escuage^ or pecuniary commutation for per- ^cSisr? 
-soiial «ervice, became almost universal. The ^J"*^"*" 
armies of our kings were composed of hired troops, ^"«*»"^- 
great part of whom certainly were knights and 
gentlemen, but who, serving for pay, and not by 
vktue of their birth or tenure, preserved nothing 
of ike feudal character. It was not, however, so 
fnoch for the ends of national as of private war- 
fare, that the relation of lord and vassal was con- 
trived. The right which every baron in France 
possessed of redressing his own wrongs and those 
t>f his tenants by arms rendered their connexion 
rtaictly military. But we read very little of pri- 
vate wars in England. Notwithstanding some 
passages in Glanvil, which certainly appear to ad- 
mit their legality, it is not easy to reconcile this 
with the general tenour of our laws.* They 
-must always have been a breach of the king's 
f>eace, which our Saxon lawgivers were perpetu- 
ally striving to preserve, and which the IHonqueror 
and his sons more.efiectually maintained.! Nor 

* I hwe modified this passage, Anglo*Saxon laws^ are too nume- 
in consequence of the Just ani- rous to be particularly inserted, 
-mad version of a periodical critic. One remarkable passage in Domes- 
In the former edition, I hud stated day appears, by mentioning a le- 
too strongly the difference, which eal custom of private feuds in an 
I still believe to have existed, be- mdividual manor, and there only 
•tween the customs of England and among Welshmen, to afibrd an in- 
other feudal countries, in respect ference that it was an anomaly, 
of private warfare. In the royal manor of Archenfeld 

f The penalties imposed on in Herefordshire, if one Welshman 

breaches of the piece, in Wilkin's kills another, it was a custom for 
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CHAP, can we trace many instances (some we perhap9 
PART II. "^^y) ^f actual hostilities among the nobility of 
^ y ^ England after the conquest, except during such 
^cSSct? an anarchy as the reign of Stephen or the mi- 
nority of Henry III. Acts of outrage and spoil'* 
ation were indeed very frequent The statute of 
Marlebridge, soon after the baronial wars of 
Henry III., speaks of the disseisins that had 
taken place during the late disturbances* ; and 
thirty-five verdicts are said to have been given at 
one court of assize against Foulkes de Breaut6, a 
notorious partizan, who commanded some foreign 
mercenaries at the beginning of the same reignt ; 
but these are faint resemblances of that wide- 
spreading devastation which the nobles of France 
and Germany were entitled to carry among their 
neighbours. The most prominent instance per- 
haps of what may be deemed a private war arose 
out of a contention between the earls of Glocester 
and Hereford, in the reign of Edward I., during 
which acts of extraordinary violence were perpe* 
trated ; but, far from its having passed for lawful, 
these powerful nobles were both committed to 
prison, and paid heavy fines.1; Thus the tenure 
of knight-service was not in effect much more 
peculiarly connected with the profession of arms 
than that of socage. There was nothing in the 

the relations of the slain to assem- this plunder the king had a third 

ble and plunder the murderer and part, and the rest tney kept for 

his kindred, and burn their houses themselves, p. 179. 

until the corpse should be interred, * Stat 52 H. IIL 

which was to take place by noon + Matt. Paris, p. 871. 

on the morrow of his death. Of J: Rot. Pari. vol. i. p. 70, 
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former condition to generate that high self-esd- chap. 
mation, which military habita inspire. On the partii. 
coTttnryy tiie fourthensome incidents of tenure in 
chivalry rendered /socage the more advantageous, 
though less honourable of the two. 

In the next place^ we must ascribe a good deal 
of efficacy to the old Saxon principles, that sur- 
vived the conquest of William, and infused them- 
selves into our common law. A respectable class 
o£ free socagers, having, in general, full rights of 
alienating their lands^ and holding them probably 
at a small certain rent from the lord of the manor, 
frequently occur in Domesday Book. Though, 
as I have already observed, these were derived 
from the superior and more fortunate Anglo- 
Saxon ceorls, they were perfectly exempt from 
all marks of villenage both as to their persons and 
estates. Some have derived their name from the 
Saxon 80Cf which signifies a franchise, especially 
one of jurisdiction. And whatever may come a£ 
this etymology, which is not perhaps so well 
established as that from the French word soc, a 
plou^share*, they undoubtedly were suitors to 



''^ It 18 not easy to <lecide be- French soc^ and this etymology is 

tween these two derivations of the curiously illustrated by a passage 

words socage and socman. On in Blomefield's Hist, of NcHfoUc, 

the one hand, the frequent recur- yol. iii. jp. 538. (folio.) In the 

rence in Domesday Book of the manor ot Cawston, a mace with a 

exfiresaion, socmanni de soc4 Al- brazen hand holding a ploughshare 

gara^ &c. seems to lead us to infer was carried before the steward, as 

that these words, so near in sound, a sign that it was held by socage 

were related to each other. Som- of the duchy of Lancaster. Per- 

ner^onGavelkind,p. 13.) is clearly haps, however, this custom may 

for Uiis derivation. But Bracton^ be thought not sufficiently ancient 

1. ii. c. 35., derives socage from the to confirm Bracton's derivation. 
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the court-baron of the lord, to whose sac, or right 
of justice, they belonged. They were conse- 
quently judges in civil causes, determined before 
the manerial tribunal.* Such privileges set them 



* Territorial jurisdiction, the 
commeDcement of which we have 
seen before the conquest, was never 
fio extensive as in |oveniment8 of 
a more aristocratical character, 
either in criminal or civil cases. 
1 . In the laws ascribed to Henry 
I., it is said that all p-eat offences 
could only be tried m the king's 
court, or by his commission, c. 10. 
Glanvil distinguishes the criminal 
pleas, which could only be deter- 
mined before the king's judges, 
from those which belong to the 
sheriff. Treason, murder, robbery, 
and rape were of the former class ; 
theft of the latter. 1. xiv. The 
criminal iurisdiction of the sheriff 
is enUrely taken away by Magna 
Charta. c. 17. Sir £. Coke says, 
the territorial franchises of infang- 
thief and outiangthief ** had some 
continuance afterwards, but either 
by this act, or per disuetudinem, 
for inconvenience, these franchises 
within manors are antiquated and 
gone." 2 Inst. p. 31. The sta- 
tute hardly seems to reach them ; 
and they were certainly both 
claimed and exerdsed, as late as 
the reign of Edward I. Blomefield 
mentions two instances, both in 
1385, where executions for felony 
took place by the sentence of a 
court-baron. In these cases the 
lord's privilege was called in ques- 
tion at the assizer, by which means 
we learn the transaction ; it is very 
probable, that similar executions 
occurred in manors, where the fa* 
risdiction was not disputed. (Hist, 
of Norfolk, vol.i. p.313.; voLiii. 
p. 50.) Felonies are now cog- 



nizable in the greater part of bo- 
roughs; though it is usual, except 
in the most considerable places, to 
remit such as are not witnin bene- 
fit of clergy, to the justices of raol 
delivery on their circuit. This 
jurisdiction, however, is g^ven, or 
presumed to be g^ven, by special 
charter, and perfectly distmct from 
that which was feudal and territo- 
rial. Of the latter some vestiges 
appear to remain in particular li- 
berties, as for example the Soke of 
Peterborougn ; but most, if not 
all, of these local franchises have 
fallen, by right or custom, into the 
hands of justices of the peace. A 
territorial privilege somewhat ana- 
logous to criminu jurisdiction, but 
considerably more oppressive, was 
that of private gaols. At the par- 
liament of Merton, 1837, the lords 
requested to have their own prison 
for trespasses upon their parks and 
ponds, which the king refused. 
Stat. Merton, ell. But several 
lords enjoyed this as a particular 
franchise; which is saved by the 
statute 5 H. IV. a 10. directing 
justices of the peace to imprison 
no man, except in the common 
gaol. 8. The civil jurisdiction of 
Uie court-baron was rendered in- 
significant not onl^ by its limita- 
tion, in personal suits, to debts or 
damages not exceeding forty shil* 
lings, but by the writs of toU and 
pone, which at once removed a suit 
for lands, in any state of its pro- 
gress before judsroent, into the 
county court or uiat of the kine. 
The statute of Marlebridge took 
away all appellant jurisdiction of 



^ 
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g^e2^tly above the roturiers, or censiers of France, chap. 
They were all Englishmen, and their tenure partii. 
strictly English; which seems to have given it ^— 
credit in the eyes of our lawyers, when the name const. 
of Englishman was affected even by those of Nor- 
man descent, and the laws of Edward the Con- 
fessor became the universal demand. Certainly 
Glanvil, and still more Bracton, treat the tenure 
in free socage with great respect. And we have 
reason to think, that this class of freeholders was 
very numerous even before the reign of Edward I. 
But, lastly, the change which took place in the 
constitution of Parliament consummated the de- 
gradation, if we must use the word, of the lower 
nobility : I mean, not so much their attendance 
by representation instead of personal summons, 
as their election by the whole body of free- 
holders, and their separation, along with citizens 
and burgesses, from the house of peers. These 
changes will fall under consideration in the fol- 
lowing chapter. 

the superior lord, for false jud^- the former still is retained by the 

inent in the manerial court of his bishops of Durham and Ely, though 

tenant, and thus aimed another much shorn of its ancient extent 

blow at the feudal connexion. 52 by an act of Henry VHI. (27 H. 

H. HI. c. 19. 3, The lords of the VIIL c. 24.), and administered by 

counties palatine of Chester and the king's justices of assize ; the 

Durham, and the Roj'al franchise bishops or their deputies being put 

of Ely had not only a capital ju- only on the footing of ordinary jus- 

nsdiction in criminal cases, but an tices of the peace. Id. s. 20. 
exclusive cognizance of dyil suits ; 
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